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Woltz to give name of the person claimed to have 
made complaint against defendant was erroi. 

(3) Refusal of court to permit the defendant to recall the 

witness Honvery for further cross-examination was 
error. 

(4) The admission in evidence by the court below of the 

defendant’s reply to the “Quincy Compton” letter 
was error on the ground of variance. 
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of the presence of the jury as to why the Quincy 
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Statement of the Case. 

The appellant was indicted for the alleged violation of sec¬ 
tion 211 of the Criminal Judicial Code of the United States 
(35 Stat., 1129). We here give a copy of that section, ital¬ 
icizing the parts of it which are most material in this case: 

lh 
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“Every obscene, lewd, or lascivious, and every 
filthy, book, pamphlet, picture, paper, letter, writing, 
print or other publication of an indecent character, 
and every article or thing designed, adapted, or in¬ 
tended for preventing conception or producing abor¬ 
tion, or for any indecent or immoral use; and every 
article, instrument, substance, drug, medicine, or 
thing which is advertised or described in a manner 
calculated to lead another to use or apply it for pre¬ 
venting conception or producing abortion, or for any 
indecent or immoral purpose; and every written or 
printed card, letter, circular, l>ook, pamphlet, adver¬ 
tisement, or notice of any kind giving information 
directly or indirectly, where, or how, or from whom, 
or by what means any of the hereinbefore-mentioned 
matters, articles, or things may be obtained or made, 
or where or by whom any act or operation of any kind 
for the procuring or producing of abortion will be 
done or performed, or how or by what means con¬ 
ception may be prevented or abortion produced, 
whether sealed or unsealed; and every letter, packet, 
or package, or other mail matter containing any 
filthy, vile, or indecent thing, device, or substance; 
and every paper, writing, advertisement, or represen¬ 
tation that any article, instrument, substance, drug, 
medicine, or thing may, or can be, used or applied 
for preventing conception or producing abortion, or 
for any indecent or immoral purpose; and every de¬ 
scription calculated to induce or incite a person to so 
use or apply any such article, instrument, substance, 
drug, medicine, or thing, is hereby declared to be non¬ 
mailable matter and shall not be conveyed in the 
mails or delivered from any post-office or by any letter 
carrier.- Whosoever shall knowingly deposit , or cause 
to be deposited for mailing or delivery, anything de¬ 
clared by this section to be nonmailable, or shall 
knowingly take, or cause the same to be taken, from 
the mails for the purpose of circulating or disposing 
thereof, or of aiding in the circulation or disposition 
thereof, shall be fined not more than five thousand 
dollars, or imprisoned not mare than five years, or 
both” 

The indictment in this case charges in substance that a 
letter signed “Quincy Compton” was sent by mail from Con- 




cord, N. C., to the defendant in Washington, by which letter 
lie was asked whether he would undertake to commit an abor¬ 
tion, and if so what it would cost and how long the woman 
would have to stay in Washington, and also whether it would 
be necessary for her to go to a hospital or whether the busi¬ 
ness could be done in Concord bv the use of medicines, and 
that in response to this letter and for the purpose of giving 
information requested in it, Kemp, by mail, sent the fol¬ 
lowing reply, addressed to Quincy Compton, Concord, North 
Carolina: 

“Washington. 

“Dear Sir: Your letter received and would say 
that it would cost about two hundred and have to 

stay here one vyeek-destroy this letter-. Can’t 

write about this better come-. This is answer to 

your letter won’t sign any name-. 

_ >» 

A demurrer to this indictment (Rec., p. 4) having been 
overruled, the defendant plead not guilty, and in due time 
was tried before Mr. Justice Stafford and a jury. He was con¬ 
victed and has been sentenced to the penitentiary for two 
years (Rec., p. 7). 

Before the sentence was imposed, however, the defendant 
filed a motion in arrest of judgment (Rec., pp. 5-6), which 
the court overruled. 

At the trial the evidence for the prosecution tended to 
show that the defendant received the letter which is embraced 
in the indictment signed “Quincy Compton,” and that he 
wrote and mailed an answer thereto. Quincy Compton was 
a myth, and the letter bearing that signature was in fact 
written in Washington by a post-office inspector, who sent it 
to the postmaster at Concord, N. C., with instructions to mail 
it there, and if any reply was received to send it to the Post- 
Office Department officials in Washington. 

tto early in the trial offered to show by 
the inspector in question that the Quincy Compton letter was 
sent to the defendant by reason of the ivell-foimded belief on 
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the part of the inspectors that the defendant was violating 
the law with reference to producing abortions, and also vio¬ 
lating the law with respect to the use of the mails for con¬ 
veying information with respect to abortions. The trial jus¬ 
tice was of the opinion that such evidence, if it was compe¬ 
tent, should not be given before the jury, but should be re¬ 
ceived by the court only, in order that the court might deter¬ 
mine whether the decoy letter was admissible in evidence. 
Hut the court excluded the evidence at that time with per¬ 
mission to the District Attornev to renew the offer (Rec., pp. 
10 . 11 ). 

When the defendant’s letter was next offered in evidence 
the defendant objected to its being received on the following 
grounds: 


First. That it was a decoy letter mailed in violation of the 
provisions of section 031 of the postal regulations and the re¬ 
quirements of the law. 

Second. It was not a letter giving information within the 
meaning of section 211. 

Third. That it was not per *e nonmailable. 

Fourth. Because it was not addressed to any i>erson in ex¬ 
istence. and 

Fifth, r pon the ground that it is a letter which in due 
course must have gone to the Dead Letter Office and would 
not have l>een delivered, and it therefore could not have 
given any information to any person who had a right to look 
at it (Ree., pp. 15-16). 


“Thereupon the court inquired of the District Attorney 
whether he wished to avail himself of the leave granted hv 
the court to renew an offer to show certain matters to the 
court in respect to the reason why the so-called decoy letter 
was sent" (Ree*., p. 16). 

hhe District Attorney replied in the affirmative, and the 
court thereupon excused the jury and they retired from the 
court-room. 

Thereupon, in the absence of the jury, Post-office Inspector 
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Woltz was asked by the District Attorney how he came to 
write the Quincy Compton letter and why he wrote it. Be¬ 
fore he answered the question, or gave any testimony on that 
point, the defendant objected on the ground that the evi¬ 
dence sought to be adduced was inadmissible for any purpose, 
there being no averment in the indictment that such evi¬ 
dence tended to support, and that if it were offered for the 
purpose of having the witness detail information which he 
had received, it would be hearsay and inadmissible for any 
purpose, the defendant not being concerned with the reason 
which led the witness to take the steps he did in writing the 
letter and that the situation, so far as the defendant was con¬ 
cerned. could not be changed, no matter what reason actu¬ 
ated the witness in writing the letter (Bee., p. 16). 

The court, allowing the defendant an exception, overruled 
the objection, on the ground that the testimony of the wit¬ 
ness was only for the information of the court to enable it 
to pass upon the admissibility of evidence offered. 

Thereupon Woltz testified in substance that some five 
months before the Quincy Compton letter was written by 
him the Postmaster General caused a number of inspect¬ 
ors to be assembled in Washington “for an investigation of 
a h*ne of complaints which had been made to the Post-Office 
Department of the mailing of letters offering medicines and 
articles for the production of abortion and prevention of con¬ 
ception and to investigate other complaints that the mails 
were being used for the circulation of that class of literature, 
and that some men engaged in that business had been using 
the mails for carrying it on. and also to investigate advertise¬ 
ments that were being carried in various newspapers” (Bee 
p. 16). 

Woltz further testified to the court in the continued ab¬ 
sence* of the jury that, pursuant to this call of the Postmas¬ 
ter General, the witness and other inspectors, including one 
Hon very, were assigned to the work in question and took 
it up. TYoltz said that he did not recall when he first heard 
the defendant’s name mentioned or when it came to his 



notice, “hut he thought, though he was not certain about 
it, that it was in connection with the defendant’s arrest or 
his indictment, at least some difficulty that he had gotten 
into here in Washington in connection with an abortion 
where there was a death” (Rec., pp. 16-17). 

Woltz, continuing, said that after this investigation had 
been going on for some time what he had first heard concern¬ 
ing the defendant came up in connection with some other 
matters concerning other physicians in Washington to whom 
letters were sent, “and in the natural course of their investi¬ 
gations the letter in question was sent to the defendant, there 
being no personal feeling on the part of the witness, as he 
did not know the defendant, had never seen him, and had 
never had any intercourse with him.” Woltz went on to say 
that, but for hi formation possessed by him that the defend¬ 
ant iras probably using the mails in isolation of lam, the 
Quincy Compton letter mould not have been sent; that he. 
Woltz. did not claim to have any knowledge that the defend¬ 
ant was misusing the mails other than his general knowledge 
that persons contemplating an operation for abortion were 
writing to physicians about it and physicians were answering 
those letters, and that “there was no complaint to the Post- 
Office Department as to the defendant and the witness had 
none.” Reing further pressed for more specific statement as 
to his reason for sending the Quincy Compton letter to the 
defendant. Woltz finally said that a part of the inducement 
of the writing of that letter to the defendant “was a specific 
instance of a complaint made to the witne&s concerning the 
defendant three or four weeks before his arrest in this case” 
(Rec.. p. 17). 

On cross-examination Woltz was asked by the defendant’s 
counsel to give the name of the person who made the com¬ 
plaint to which he referred. The witness refused to answer 
the question. Thereupon the defendant requested the court 
to require him to answer it upon the ground that the de¬ 
fendant was entitled to know whether the claim of the wit¬ 
ness that a complaint against the defendant had been made 
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to him was true in fact, and that the only way the defendant 
could trace it would be by being furnished the name of the 
person that the witness should name as having made the 
complaint, but the court declined to require the witness to 
disclose the name of the person, to which ruling of the court 
the defendant duly excepted (Rec., p. 17). 

The letter was then read in evidence to the jury. 

During the trial, on behalf of the Government, Inspector 
Hon very testified to a material conversation between him and 
the defendant just before the latter was arrested (Rec., pp. 
12-14). 

T he next day, after the defendant’s counsel had made an 
opening statement to the jury, the defendant asked the court 
the privilege of recalling the witness Honvery for the pur¬ 
pose of inquiring about a conversation between him and a 
policeman after Honvery had left the stand the day before, 
the purpose of the further examination of Honvery, as 
stated to the court, being to show that Honvery had mani¬ 
fested a very strong bias against the defendant. The District 
Attorney objected to giving leave to recall Honvery on the 
ground that to do so would be pursuing a collateral issue. 

I he objection was argued out of the hearing of the jury, and 
the court finally excluded the testimony and declined to per¬ 
mit Honvery to be recalled for further cross-examination. 
To this ruling an exception was duly noted (Rec dd 
18-19). ’ 

On his own behalf the defendant testified that he had no 
intention to commit an abortion when he wrote the letter ad¬ 
dressed to Quincy Compton, and he denied all of the ma¬ 
terial statements made by Honvery as to the conversation be¬ 
tween them just before his arrest (Rec., pp. 19-23). He 
also testified that on the G Street house in question there was 
a brass sign on the bay window with “Dr. T. J. Kemp” 
thereon in letters large enough to be read from the street, 
and also a white glass sign about ten by eight inches in the 
bay window of his office inscribed with his name and 
office hours (Rec., p. 23). On this subject Kemp and other 
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witnesses contradicted Honvery, who had said there was no 
sign there, and it was in reference to this matter that Ilon- 
very had the conversation with the policeman which the 
court excluded. 

The hill of exceptions sets forth the substance of all the 
evidence in the case (Rec., p. 24). 

At the close of the evidence the defendant requested the 
court to give to the jury certain instructions numbered from 
one to seven (Rec., pp. 24-25). Five of these the court 
granted; the other two, numbers one and six, were refused. 
As to each of them an exception was duly noted on the min¬ 
utes of the court. The two refused instructions were as fol¬ 
lows: 

“1. You are instructed that on all the evidence in 
the case you should find the defendant not guilty.” 

‘‘b. If you find from the evidence that there was 
no such person as Quincy Compton, that the state¬ 
ments in the letter to the defendant signed ‘Quincy 
Compton’ were false and were made for the purpose 
of entrapping the defendant and in pursuance of a 
plot or scheme adopted and carried out by officials 
of the Post-Office Department to induce or solicit the 
defendant to mail a non-mailable letter, you are in¬ 
structed that the use of the mails by the defendant 
under such circumstances in mailing the letter ad¬ 
dressed to Quincy Compton, described in the. indict¬ 
ment, thus induced and solicited, was not the giving of 
information denounced by the statute, and consti¬ 
tuted no violation of law, and accordingly vour ver¬ 
dict should be not guilty.” 

The court charged the jury at some length (Rec., pp. 
25-28). and at its close the defendant again duly excepted 
to the failure of the court to instruct the jury as requested 
in the defendant’s instructions numbered one and six (Rec., 

p. 28). 
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Assignments of Error. 

The following are the assignments of error which were 
filed in the court below in pursuance of section 9 of rule o 
of this (* 0111 ! and which are here renewed: 

1. In overruling the defendant’s demurrer to the 
indictment. 

2. In admitting in evidence the letter prepared by 
the witness Woltz and signed ‘Quincy Compton.’ 

3. In receiving the testimony of the witness Woltz 
out of the presence of the jury, as to how he came to 
write and why he wrote the letter addressed to the de¬ 
fendant and signed ‘Quincy Compton.’ 

4. In refusing to require the witness Woltz to give 
the name of the person whom said witness testified 
had made a complaint to him concerning the de¬ 
fendant. 

5. In admitting in evidence the letter written by 
the defendant in reply to said letter signed ‘Quincy 
Compton.’ 

fi. In not ruling that the admission of said letter 
in evidence constituted a variance. 

7. In excluding the testimony proffered by the 
defendant reflecting upon the credibility of the wit¬ 
ness Honverv. 

8. In declining to permit the witness Honverv to 
be recalled for further cross-examination. 

9. In refusing to grant the defendant’s prayer for 
instruction numbered 1 (requesting the court to 
direct a verdict for the defendant). 

10. In refusing to grant the defendant’s prayer 
for instruction numbered 6 (requesting the court to 
instruct the jury that if they found from the evidence 
that there was no such person as Quincy Compton, 
that the statements in the letter to the defendant 
signed ‘‘Quincy Compton’’ were false and were made 
for the purpose of entrapping the defendant and in 
pursuance of a plot or scheme adopted and carried 
out by officials of the Post-Office Department to in¬ 
duce or solicit the defendant to mail a non-mailable 
letter, they were instructed that the use of the mails 

2h 
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by the defendant under such circumstances in mail¬ 
ing the letter addressed to Quincy Compton, described 
in the indictment, thus induced and solicited, was not 
the giving of information denounced by the statute, 
and constituted no violation of law, and accordingly 
their verdict should be not guilty). 

11. In overruling the defendant’s motion in arrest 
of judgment.” 


ARGUMENT. 

I. 

The indictment in this case does not set forth a 
CRIMINAL OFFENSE UNDER THE PROVISIONS OF SECTION 211 
of the Criminal Code of the United States (1st and 
11th assignments or error). 

It is submitted that in no proper sense can it be said that 
the reply which is set out in the indictment to the Quincy 
Compton letter, even taken in connection with the letter to 
which it is an answer, gives information “where and by 
whom acts and operations for producing and procuring of 
abortion will be done and performed,” or “how and by what 
means abortion (“an be produced.” The Quincy Compton 
letter does not ask the person to whom it is addressed to give 
information on either of the subjects referred to in the fore¬ 
going quotations from the indictment, but solicits and urges 
Dr. Kemp himself to commit the offense of abortion. His 
reply, giving it the worst possible construction, is simply an 
agreement on his part to commit the offense. Granting that 
this was wrong morally, it is not the offense at which the stat¬ 
ute is aimed. It is doubtless true that every day there are de¬ 
posited in the mails correspondence between persons who are 
preparing to commit offenses of various kinds against the 
laws of the different States. Persons considering the perpe¬ 
tration of any crime, from murder to petit larceny, may com¬ 
municate to each other through the mails in regard to it, but 
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Congress has never yet undertaken to provide that the use of 
the mails for such purpose shall constitute an offense against 
the United States. The section under which this indictment 
was drawn was evidently intended primarily to punish the 
sending through the mails of obscene literature or of any¬ 
thing intending to produce abortion or prevent conception, 
and secondarily to punish the sending through the mails of 
information as to where such prohibited matter could be ob¬ 
tained. There is no more reason why Congress should pro¬ 
hibit the use of the mails by persons intending to commit an 
abortion than there is for prohibiting that use for the purpose 
of arranging the details of any other offense. 


II. 

As TO THE REFUSAL OF THE COURT TO REQUIRE THE WIT¬ 
NESS WOLTZ TO GIVE THE NAME OF THE PERSON BY WHOM HE 
HAD TESTIFIED A COMPLAINT HAD BEEN MADE AGAINST THE 

defendant (4th assignment of error). 

Assuming in this connection, as the court below evidently 
assumed, that the question whether the letter written by the 
defendant was admissible in evidence depended upon whether 
the Quincy Compton letter was sent to him for the purpose 
of inveigling into the commission of an offense a person 
whom there was no reason to suppose was engaged in the 
business of producing abortions, or whether it was sent be¬ 
cause there was reasonable ground to suppose that he was en¬ 
gaged in that business, it is difficult to understand on what 
grounds the right of cross-examination of the witness Woltz 
was substantially impaired by upholding his refusal to give 
the name of the person to whom he referred. His credibility 
was in issue. It was all important to the defendant to show, 
if he could, that the only witness who had testified that there 
was any reason to suspect that he had been connected with 
procuring abortions before he received the Quincy Compton 
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letter was not a credible witness. If, in fact, no such com¬ 
plaint had been made against the defendant the witness 
would have been compelled to either retract his statement as 
to a complaint having been made or to invent a name and 
description of some fictitious person. In the latter case the 
defendant’s counsel would have had an opportunity to prove 
the falsity of the whole allegation. 

III. 

As TO THE REFUSAL OF THE COURT TO PERMIT THE DEFEND¬ 
ANT TO RECALL THE WITNESS HONVERY FOR FURTHER CROSS- 
EXAMINATION (8th assignment of error). 

This is not a case in which counsel had forgotten to ask 
the witness a question. After Honvery had left the stand 
lie had had a conversation with a policeman, in which he had 
manifested a very decided bias against the defendant and 
had made statements indicating that he would like to have 
the policeman testify to that which the latter had told him 
was not true. Considering the importance of the testimony 
which Honvery had given as to his conversation with the de¬ 
fendant just before he was arrested, and considering also that 
the defendant himself had contradicted nearly every material 
statement made bv Honverv as to the conversation between 

«/ %j 

them, it was of vital importance to the defendant that every 
particle of evidence which would tend to reflect upon the 
credibility of Honvery should go to the jury. It is true that 
it would appear by the record that when the court met on the 
24th day of March, 1918, the Government offered evidence 
tending to prove that the envelope in which the defendant’s 
letter to Quincy Compton was enclosed had been mailed in 
Washington; that the Government then rested, and that the 
opening statement for the defense was made before the de¬ 
fendant’s counsel asked the privilege of recalling Honvery 
It is true also that, so far as the record discloses, defendant’s 





13 


counsel may have known of the conversation of Honvery 
with the policeman in question before the Government rested 
its case. But the objection that was made by the District At¬ 
torney was not rested upon these grounds, but solely upon 
the ground that to recall the witness for the purpose indi¬ 
cated “would be pursuing a collateral issue.” Tt must be pre¬ 
sumed from the state of the record that the court sustained 
the objection on that ground. Tf so, it is submitted there was 
manifest error. Honvery’s suggestion to the policeman (Bee., 
p. 18), which must be assumed for the purposes of this argu¬ 
ment to have been as indicated in the questions that it was 
proposed to ask him, might to the jury have plainly indi¬ 
cated that he was trying to get the policeman to corroborate 
him by saying that the sign “Dr. Thomas .T. Kemp” had for 
a time been removed. And if the jury had believed that 
Honvery was capable of making such a suggestion as that 
to the officer, they might have rejected all his testimony and 
have acquitted the defendant. 


Tt was error in the court below to admit in evidence 

THE LETTER WRITTEN BY THE DEFENDANT IN REPLY TO THE 

“Quincy Compton’’ letter, and in not ruling that the 

ADMISSION OF SAID LETTER IN EVIDENCE CONSTITUTED A 

variance (5th and 6th assignments of error). 

The indictment professes to set out the letter alleged to 
have l>een written by the defendant according to its tenor, 
the averment of the indictment being “which said letter 
and notice last aforesaid was and is in the words and figures 
following, to wit:”. 

This is an undertaking on the part of the pleader to set 
the letter out according to its tenor. 

“There are two ways of setting out words,—by 
their substance, and by their tenor. And through 
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much construing of averments, the courts have estab¬ 
lished by what expressions the pleader binds himself 
to the substance, and by what to the tenor. Thus— 

“3 The Tenor.—is ordinarily introduced bv pre- 
facing the words whether written or spoken, with ‘to 
the tenor following/ or, ‘according to the tenor fol¬ 
lowing/ Yet there are other expressions held to be 
equivalents; as, ‘in these words’,—‘as follows’,—‘in 
the words and figures following’,—‘as follows, that is 
to say’.” 

2 Bis. New Cr. Proc., 2d ed., 559. 

Citing— 

Rex vs. Powell, 1 Leach, 77; 2 W. Bl., 787; 2 East 
P. C., 976. 

1 Chit. Cr. Law, 233. 

Rex vs. Bearce, 1 Ld. Raymond, 414. 

Dana vs. State, 2 Ohio St., 91. 

It is an elementary rule of pleading that if the indictment 
professes to set out a written instrument by its tenor, whether 
in the particular case this exactness of averment is necessary 
or not, the proof must conform thereto with almost the 
minutest precision. 

2 Bish. New Cr. Proc., 2d ed., sec. 488. 

In the case of Queen vs. Drake, 3 Salk., 224, the informa¬ 
tion was against the defendant for having made a libel con¬ 
taining divers scandalous matters secundum lenorem se- 
quen, and so set forth some paragraphs, and in one of them 
there was the word “nee” instead of “non,” so that it was not 
literally the same as in the libel; however, it did not alter 
the sense, but upon not guilty pleaded this variance was per¬ 
ceived at the trial and was held to be fatal. 

The ease of Queen vs. Drake, supra, is cited and approved 
in the case of United States vs. Hinman, Baldwin (U. S.), 
292: 


“When, the prosecutor has undertaken to set out 
the lottery ticket, literatim, in the words and figures 
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following, this imports a tenor—a transcript, and im¬ 
plies the very same. 

“Had this been set out in the manner following, 
the variance would not have been fatal; but when the 
phrase, by legal intendment, professes an exact re¬ 
cital, as here, in the words and figures following, all 
the cases seem to require a literal precision, unless 
where it does not change one word for another.” 

Com. vs. Gillespie, 7 Serg. & Rawle, 469, 479. 

See also : 

United States vs. Mason, 12 Blatch., 497. 

Murphy vs. State, 6 Tex. App., 554. 

Com. vs. Stevens, 1 Mass., 202. 

State vs. Street, Taylor (N. C.), 158. 

“It is not necessary to recite the contract in haec 
verba, but if it be recited the recital must be strictly 
accurate. If the instrument be declared on accord¬ 
ing to its legal effect, that effect must be truly stated. 
If there be a failure in the one respect, or the other, 
an exception, for the variance, may be taken, and the 
plaintiff cannot give the instrument in evidence.” 
(Chief Justice Marshall.) 

Sheeley vs. Mandeville, 7 Cranch, 208, 217. 

In the case of State vs. Smith, 31 Mo., 120, the indictment 
was for the fraudulent, felonious and false uttering and pub¬ 
lishing of a counterfeit bank note purporting to have been 
issued by the Southern Bank of St. Louis. The note was set 
forth in the indictment. In the description in the indict¬ 
ment the president of the bank was “Jas. T. Watson.” Ac¬ 
cording to the proof made the president’s name was “Jas. J. 
Watson.” In holding this a fatal variance the court said 

(p. 121): 

“It was unnecessary for the pleader to have de¬ 
scribed the bill so minutelv in the indictment as he 

*/ 

did; but having done so, and professing as he does to 
set it out according to its tenor, he will be held to 
strict proof.” 

Where an indictment for forgery purports to set out the 
forged instrument according to its tenor and in haec verbq 





any variance as to the words of the instrument, unless the 
variance he mere fault of spelling, is fatal to the indictment. 
Ex parte Rogers, 10 Tex. Apps., 655. 

Where the matter of a written instrument is introduced 
into the pleading, so as to imply that a correct recital is in¬ 
tended. very slight discrepancies l>etween the instrument set 
out and that produced in evidence are fatal. 

State vs. Smith, 31 Mo., 120, 121. 

The letter alleged to have been written bv the defendant 
as it is averred in the indictment in the case before the court 
is as follows: 

“Washington,-,-. 

“Dear Sir: Your letter received and would say 

•/ 

that it would cost about two hundred and have to 

stav here one week—destroy this letter-Can’t write 

about this letter come-This is answer to your 

letter won’t sign any name.- 

_ _ 11 

While the letter as offered in evidence is as follows: 

“Washington,-,-. 

“Dear Sir: Your letter received and would say 
that it would cost about two hundred & would have to 

stay here one week—destroy this letter-Can’t write 

alnait this letter come-This is answer to your let¬ 

ter won’t sign anv name. 

^ • _ _ » 

It is thus perceived that the word “and” after the words 
“two hundred” is not the which appears in the letter 
offered in evidence, and the word “would” immediately fol¬ 
lowing the “<fc” in the letter as written is omitted in the 
letter as averred. 

The pleader undertook to set out said letter by its tenor, 
and he thereby must be held to have imported a true copy, 
which consists in identity. 

Queen vs. Drake, 3 Salk., 224. 



That identity was not established by the letter offered; 
there was disclosed a verbal variance which was inconsistent 
with the identity of the two instruments, and therefore fatal. 

Sharley vs. State, 54 Ind., 168, 171. 

In the case of Baker vs. State, 14 Tex. App., 332, the in¬ 
dictment was for swindling, alleged to have been accom¬ 
plished by the defendant by inducing others through false 
pretenses to sign as drawers a certain promissory note, which 
the indictment averred to be “in words and figures following, 
t<> wit:” and then proceeded to set out the note. 

I'he note introduced in evidence varied from the instru¬ 
ment as set out in the indictment in these particulars: In the 
body of the note the word “dollars” following the word 
“fifty” is repeated thus, “dollars Dollars,” whereas in the in¬ 
strument as set out in the indictment the word “dollars” ap- 
pears but once; in the body of the note between the words 
“the” and “Hillsboro,” the words “HillCounty bank,” erased 
with a horizontal line appear,whereas in the instrument asset 
out in the indictment such words do not so or otherwise ap¬ 
pear; in the body of the note, between the words “per an¬ 
num” and “maturity until paid” the word “from” appears 
repeated thus, “from from”, whereas in the indictment such 
word “from” appears but once. There were other claimed 
differences which the court held were not differences, as the 
pleader had the right to deal with the note either as it was 
before the swindle was attempted or as it was afterwards. In 
holding said recited variances fatal the court said: 

“Considered in the light of the authorities, we arc 
of opinion that the indictment fully and sufficiently 
states the offense sought to he charged. When, how¬ 
ever the pleader offered in evidence the original note, 
which was the basis of the prosecution, defendant ob¬ 
jected to it amongst other things, because it varied in 
several particulars from the instrument declared on; 
which objection was overruled and the evidence ad¬ 
mitted. In this the court erred. It is manifest that 
the note offered was not a literal and exact duplicate 
3h 
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of the one set out in the indictment, in several particu¬ 
lars. Whether these points of difference or variance 
are material, or immaterial is not the question. By 
his manner of pleading, the prosecutor had declared 
upon the note by its tenor, and he was held to the 
strictest and utmost precision in the proof. ‘Every 
part of a written contract upon which suit is brought 
is material to its identity, and a variance in any re¬ 
spect between the instrument described in the petition 
and that offered in evidence will be fatal.’ (Shepman 
rs. Fulcrod, 4*2 Texas, 248; Waimbish vs. Taylor, de¬ 
cided by the Commissioners of Appeals, present term). 
If such is the rule in civil, a fortioran, the same 
should be the rule in criminal cases.” 

V. 

As TO THE ACTION OF THE COURT BELOW IN HEARING OUT 
OF THE PRESENCE OF THE JURY TESTIMONY AS TO WHETHER 

the Quincy Compton letter was sent by Inspector 

WoLTZ TO THE DEFENDANT “BY REASON OF THE WELL- 
FOUNDED BELIEF ON THE PART OF THE INSPECTORS” THAT 
THE DEFENDANT WAS VIOLATING THE LAW, AND IN DECIDING 
that QUESTION ON SUCH EVIDENCE INSTEAD OF SUBMITTING 
IT TO THE JURY ON EVIDENCE PRESENTED TO THE JURY (as¬ 
signments of error numbered 3, 9, and 10). 

Before entering upon the discussion of this question as 
presented by the particular facts which are embodied in this 
record we wish to refer to some of the principal adjudications 
bearing upon the general question involved. 

The principle is thus stated in a note in 81 Am. Dec., 365, 
quoting from Chitty: 

“If the owner in order to detect a number of men 
in the act of stealing directs a servant to appear to 
encourage the design and lead them on till the offense 
is complete, so long as he did not induce the original 
intent, but only provided for its discovery after it urns 
formed, the criminality of the thieves will not be de¬ 
stroy ed.” 
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In the last (11th) edition of Wharton on Criminal Law, 
Sec. 389, the author (referring in a note to a multitude of 
cases in England and in the various courts, State and Fed¬ 
eral, in this country) thus states the law on this subject: 

“The fact that decoys were set, or a trap laid, by 
means of which a person was detected in the perpetra¬ 
tion of a crime, cannot be set up as a defense to the 
prosecution therefor, where the crime was conceived 
by the accused and not suggested by the prosecuting 
witness, or those acting for him duly authorized in 
the premises, and the owner did not willingly part 
with and consent to the taking of the property. De¬ 
coys or detectives apparently acting in concert with 
the accused in the execution of a crime, the idea of 
which originated with the accused, and was not sug¬ 
gested or induced by such decoys or detectives, will in 
nowise affect the character or criminality of the act, 
and cannot l>e set up as a defense in a prosecution 
therefor. The decoys and detectives, so long as they 
do not cease to be decoys and detectives, and become 
originators of the criminal act, or do some overt act 
constituting the offense charged, are not guilty of the 
crime committed, although apparently lending their 
aid and co-operation.” 

This principle is thus laid down in 1st McClain’s Criminal 
Law, section 557: 

“And it will not prevent the punishment of the 
criminal that one who acts in the interest of the 
owner has pretended to join with the criminal in com¬ 
mitting crime not having been instrumental in sug¬ 
gesting it.” 

On this subject McClain refers to McAdams vs. State, 8th 
I^ea, 456. and Pigg vs. State, 43 Tex., 108. In the first men¬ 
tioned case the defendant, one Tompkins, had stolen a mule. 
Tompkins had been approached in the first instance by the 
defendant, and after ostensibly agreeing with the defendant 
to steal some mules reported the transaction to one of the 
neighbors. Several of the neighbors lay in wait when the 
defendant and Tompkins stole a mule and arrested the de- 
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fendant. It was held at the trial that the court properly in¬ 
structed the jury that the defendant was not guilty if the 
owner of the mule had agreed that Tompkins and the de¬ 
fendant should steal it, but was guilty if the defendant or 
the defendant and Tompkins formed the design of the steal¬ 
ing, and Tompkins told the owner and he arranged with 
Tompkins to so conduct matters that the defendant should 
l>e detected and caught. 

In the other case cited by McClain, 43 Tex., 108, the de¬ 
fendant was charged with having stolen a gelding from one 
Christian without the consent of the owner. Three persons 
were concerned in the offense, one of whom was acting as a 
detective for Christian in order to catch the thieves in the 
act of stealing and arrest them. It was held that the trial 
court properly instructed the jury as follows: 

“That the State must show that the gelding was 
taken without the consent of the owner; and upon 
this point I instruct you that if Christian, the alleged 
owner, by himself or by some one acting for him, by 
words or acts, suggested or induced defendant, or 
those with him, when he may have acted in an orig¬ 
inal intent or design to steal the gelding, and having 
induced such original intent, he, or the person acting 
for him. acted as one of the party throughout, that is, 
in the original intent to steal, and in the acts resulting 
in theft, then in such case the want of consent would 
not be established, and the defendant should be ac¬ 
quitted. If, however, on the other hand it shall ap¬ 
pear that the intent to steal the gelding originated 
irith the defendant, or those with whom he acted, and 
that Christian, or no (me acting with him, induced 
or suggested such original intent, but only used 
means intended to detect and catch the thief, without 
affording him an opportunity to consummate his pur¬ 
poses, or to provide for its discovery after such intent 
was formed by the defendant or those with whom he 
mav have acted, and such intent so formed was not 
suggested or induced bv Christian, or any one for 
him. and his consent was not actually obtained, then 
in such case the crime would be complete, so far as 
the want of consent is concerned.” 




In a ca*se in which defendant had been convicted of 
bribery the conviction was set aside because the court in¬ 
structed the jury that the defendant was guilty of attempting 
to bribe even if the officer concerned first offered to be bribed. 
The appellate tribunal said that, as the officer himself orig¬ 
inated the criminal intent and apparently joined in the crim¬ 
inal act, first suggested by himself to entrap the defendant, 
the case was not within the spirit of the Texas statute in¬ 
voked by the prosecution. 

O’Brien vs. State, 6 Tex. Apps., 665. 

In another Texa* case, where the owner of live stock con¬ 
tracted with a detective to entrap the defendant into stealing 
mules, it was held that the court properly instructed the jury 
that “if the detective induced the accused to commit the 
theft and the intent and purpose to steal originated with and 
iras suggested by the detective, it would be a taking with the 
consent of the owner, and that the defendant should be ac¬ 
quitted ; that if the detective merely encouraged the thief’s 
desire and did not induce the original intent on the part of 
the thief he should be convicted .” 

Cliff Crowder vs. State, 50 Tex. Crim. Apps., 92. 

In Saunders vs. People, 38 Mich., 218, it appeared that 
Saunders, who was a lawyer, had requested a policeman to 
leave unlocked a court-room door so that Saunders could 
enter and take away certain papers in the custody of the 
court. The policeman, after a consultation with his superior 
officer, consented, and he with other officers lay in wait and 
caught Saunders’ agent, one Meylan, removing the papers. 
Saunders was nearby. He was convicted of burglary. The 
conviction was set aside because of errors in the reception of 
evidence at the trial. Marston, J., in a separate opinion, 
said the course pursued by the officers of the law was “inde¬ 
fensible." And Campbell, C. .T., in a separate opinion, said 
that “the encouragement of criminals to induce them to 
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commit crimes in order to get up a prosecution against them 
is scandalous and reprehensible.” 

Tn a latter case in the same court, People vs. McCord, 76 
Mich.. 200, the defendant was convicted of burglary. The 
owner of the premises broken into, in collusion with one 
Flint, who entered the building with the defendant, had ar¬ 
ranged to be on hand with friends. Flint had first suggested 
the enterprise to the defendant. The court set aside the con¬ 
viction and discharged the defendant, saying it would be a 
disgrace to the law if the person who has taken active meas- 
. ures to persuade another to enter his premises and take his 
property can treat the taking as a crime. The chief justice, in 
delivering the opinion of the court, said that mereiy leaving 

may not destroy the guilt of the 
person who yields to temptation, although that is a “diabol¬ 
ical business.” 

Tn Lo've vs. People, 160 Til., 501, the facts were that a bur- 

, persons who were led on by a detec¬ 
tive who was acting in cooperation with the owner of the 
burglarized premises. A conviction was set aside by the 
Supreme Court of Tllinois, that court saying: 

Strong men are sometimes unprepared to cope 
"T™ temptation and resist encouragement to evil 
^hen financially embarrassed and impoverished. A 
contemplated crime may never be developed into a 
consummated act. To stimulate unlawful intentions 
for the purpose and urith the motive of bringing them 
to maturity , so the consequent crime may be pun¬ 
ished, is a dangerous practice. Tt is safer law and 
sounder morals to hold that where one arranges to 
have a crime committed against his propertv or him¬ 
self. and knows that an attempt is to be made to en¬ 
courage others to commit the act, by one acting in 
concert with such owner, that no crime is thus com¬ 
mitted. The owner and his agent mav wait passively 
for the would-be criminal to perpetrate the offense, 
and each and every part of it, for himself, but they 
must not aid, encourage or solicit him that they may 
seek to punish. After a careful consideration of the 
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evidence in this record, and with a deliberate regard 
tor the importance of the question under discussion, 
we are constrained to hold the evidence does not sus¬ 
tain this conviction.” 

In Shite vs. Hayes, 105 Missouri, 76, the defendant had 
suggested to one Hill the commission of a burglary with a 
view to larceny of property in the burglarized premises. Hill 
pretended to agree, hut notified the authorities and there¬ 
after acted under their instructions. The owner of the build¬ 
ing knew what was going on and acquiesced. Hill entered 
the place and handed out a piece of bacon to the defendant 
who earned it away. It was held that the defendant could 
be convicted of nothing more than the petty larceny of the 
bacon, and his conviction of burglary was set aside and a 
new trial ordered. The appellate court said the trial judge 
should instruct the jury, that if Hill’s entry was by consent 
of the owner, and without intent to steal, and defendant did 
not enter at all he could not be convicted of burglary. 

In State vs. W aghalter, 1 /1 Missouri, 676, the represen¬ 
tatives of a railroad company had induced one of its detec¬ 
tives to take away goods for the purpose of trapping the de¬ 
fendant, who was supposed to be willing to receive goods 
stolen from the railroad company. The detective suggested 
to a driver of a wagon to take the goods to the defendant 
with the result that the defendant was indicted for receiving 
stolen goods. The driver was not a party to the “crime” 
except that he had reason to think that the goods had been 
stolen. It was held that there was no larceny and therefore 
no receiving of stolen goods. The court reached this con¬ 
clusion because the railroad company's agent had himself 
suggested the offense, and therefore there was no trespass 
as the owner consented to the taking. 

» 

In Connor vs. People, 18 Colo., 373, detectives in the em¬ 
ploy of a bank suggested to the defendants the robbing of 
the bank. A trap was laid and the defendants arrested. 



24 


Being convicted of conspiracy to rob the bank, the Supreme 
Court of Colorado reversed the judgment because the bank 
was the consenting party. It is said that in this class of 
cases it makes no difference that the accused does not know 
that the owner is a consenting party. 

In State vs. Dudoussat, 47 La. Ann., 977, a municipal 
officer suggested to an applicant for a bar-room license that 
he would secure the privilege for the applicant if the latter 
would give him one hundred dollars. The applicant feigned 
compliance, but reported the matter to the police, with the 
result that a trap was laid into which the officer fell. The 
court said: 

“If the trap prepared and arranged by the witness 
Sherman, O’Malley and certain newspaper reporters, 
and the sergeant of the police to procure evidence 
of bribery against the witness stood alone it would 
at once appear that it was an inducement, and 
temptation to commit the crime. The defendant 
under such a state of facts would have been entitled 
to a verdict of not guilty.” (995-996.) 

And the court further held that the jury was properly in¬ 
structed as follows: 

“It is legitimate to adopt such measures as may be 
deemed necessary to detect a crime provided the 
means used do not amount to a practical inducement 
far solicitation to commit it.” 

In U. S. vs. Whitehead, and U. S. vs. Bott, lltli Blatch., 
346, one of the defendants, Bott, was charged with deposit¬ 
ing in the mails a certain powder intended for the prevention 
of conception or procuring of abortion. The other defend¬ 
ant, Whitehead, was charged with depositing in the mails 
an advertisement giving information where and of whom 
certain nonmailable articles could be obtained. On behalf 
of defendant Bott, it was claimed that the powders were harm¬ 
less; that he had made them so because he knew they had 




been ordered by a man, and for the purpose of obtaining 
evidence for the purpose of basing a prosecution. Judge 
Benedict held that this made no difference, because it was 
still true that the powders were so put up as to induce their 
use to prevent conception, and that it was the use of the 
mails and not the prevention of conception that the statute 
was aimed at. 

In l. S. vs. Whittier, 5 Dillon, 35, a letter purporting to 
be from Butler, Ga., was prepared by an inspector and put 
in the mail at St. Louis, where the defendant lived. The 
name signed to the letter was fictitious. The defendant’s 
reply did not go to Butler, but was taken out of the mails at 
St. Louis by the post-office officials. Dillon, circuit court 
judge, sustained a motion to quash the indictment (on an 
agreed statement of facts) on the ground that the defend¬ 
ant’s letter on its face did not give any information as to 
how to prevent conception; that it was brought within the 
statute only by connecting it with the fictitious letter which 
it answered, and that it was not certain Congress intended 
to apply the statute to such a case. He said it would be 
different if a person really seeking information had written 
to the defendant under an assumed name. Treat, district 
judge, concurred on substantially the same grounds. He 
said, “It is different inhen the defendant has already formed 
th<' guilty intent, and some one for the purpose of exposing 
him., merely furnishes him an opportunity to commit the 
offense. ,> 

Tn 3d Wharton’s Criminal Law (11th ed., 1912), section 
2182, the author, referring to the two immediately preceding 
cases in llth Blah'h. and 5th Dillon, savs: 

“The distinction between the ruling of Judge Dil¬ 
lon and that of Judge Benedict as above given may 
be sustained on the ground that the cause [clause! 
‘giving information’ in the statute does not qualify 
the transmission of drugs as it does that of books and 
writings.” 

4h 
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In U. S. vs. Adams, 59 Fed., 674, a ease heard before Dis¬ 
trict Judge Bellinger, the defendant was charged with mail¬ 
ing for deliver^’ to ‘‘E. May Duncurk” a letter con¬ 
taining information ‘‘how, of whom, and by what means” 
an article intended to prevent conception might be obtained. 
The case was submitted to the court without a jury. It ap¬ 
peared that an inspector had sent a decoy letter to a defend¬ 
ant in the usual way. It purported to come from Albany, 
Oregon, and was addressed to the defendant at Portland, 
Oregon, but it was in fact prepared in Portland by the in¬ 
spectors, and put in the mail there, one of the inspectors 
himself postmarking it as of Albany. The defendant’s 
reply to the decoy letter, instead of going to Albany, was de¬ 
livered to the inspector who had sent the decoy letter. The 
name signed to the first letter, and to which the reply was 
sent, was a fictitious one. The first letter asked for informa¬ 
tion as to how a married woman could prevent conception 
and produce abortion, and the reply offered a preventive at 
a price fixed. It did not offer to remedy the pregnancy. 

Judge Benedict first quoted from the case in 5th Dillon 
with approval, and then mentions the case in 11th Blatch., 
and refers to the way in which Dr. Wharton distinguishes 


the two cases asset forth hereinabove. He next considers the 
ease of Grimm vs. U. S., 156 U. 8., 604, which is referred to 
below, and holds that it has no application because the offense 
in that ease was committed “without solicitation” on the part 
of the inspector. He then quotes from the case of Saunders 
rs. People, in 88th Mich., 218, the language used by Mars- 
ton, J., and by Campbell, C. J., and says that there is no case 
which sustains a conviction under such a state of facts as was 
presented in the case submitted to him. He accordingly 
found that the defendant was not guilty. This case is on all 
fours with the case at bar, except that it was submitted to the 
court without a jury. 


In Ackley vs. IT. S., 200 Fed. Rep., 217, a man who had 
been sending out circulars as a woman physician was en- 



trapped by decoy letters from post-office inspectors to sending 
to a fictitious woman letters giving information as to how to 
prevent conception. He was convicted, and the judgment 
was affirmed by the Circuit Court of Appeals for the Eighth 
Circuit. Replying to the objection that the defendant was 
induced to commit the offense by Government officials, the 
Circuit Court of Appeals said: 

“The party who persuades another to commit a 
crime is an accessory, and as a witness to be consid¬ 
ered as such, but when officials or even a private citi¬ 
zen desirous of enforcing the laics, believes from gen¬ 
eral information, and as in this case from the pam¬ 
phlet reciting ‘Womans Doctor,’ ‘Woman’s Friend,’ 
'Woman's Sy tinges,' ‘Woman's Antiseptic Germ 
Killing Powders , ‘Consultations Only at My Offices,’ 

' ‘Syringes Sent by Freight Only,’ then the official had 
the legal, as he hadr the moral right, to send decoy 
letters. It is now too late to complain of decoy letters 
in such a case.” 

In U. S. vs. Healy, 202 Fed., 349, the case was that a 
seller of liquor in Butte, Montana, had violated an act of Con¬ 
gress which makes it a criminal offense to sell liquors to 
Indians. An Indian who was in the employ of Government 
officials induced the defendant to sell liquor to him. The 
defendant was ignorant that the purchaser was an Indian, 
there being nothing in the latter’s speech, manner, dress or 
appearance to put the defendant on inquiry. The statute, 
however, made the act an offense regardless of the intent 
of the seller. It was claimed on behalf of the Government 
that there was a suspicion that the defendant was in the 
habit of selling intoxicating liquor to Indians, and that that 
was the reason for setting the trap. The defendant having 
been convicted before District Judge Bourguin, the judge 
of his own motion set aside the judgment and discharged the 
accused, giving that the act of selling the liquor under the 
circumstances was not voluntary. 

We come now to cases in the Supreme Court of the United 
States. 
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Cases arising out of violations of the statute involved in 
this ease and involving the use of decoy letters have been 
l>efore the Supreme Court of the United States on seven dif¬ 
ferent occasions. In four of these case—Goode vs . United 
States, 159 U. S., 663; Rosen vs. United States, 161 U. S., 
29; Montgomery vs. United States, 162 U. S., 410, and 
Hall vs. United States, 168 U. S., 632—the decoy was simply 
a letter containing money or postage stamps, or both, which 
was placed where it would go through the hands of a sus- 
]>eeted clerk. In those cases there was no communication 
whatever between the defendant and the inspector who caused 
the decoy letter to reach the hands of the accused. The de¬ 
cision sustaining the conviction in each of these cases pro¬ 
ceeds upon the ground that the idea of the offense originated 
in the mind of the defendant himself, and it was not, in the 
first instance, suggested by the inspector or by any other rep¬ 
resentative of the Government. 

The other three cases in the Supreme Court resemble this 
case in that the commission of the offense was brought about 
by the writing of a letter directed to the accused by a post- 
office inspector. For that reason the grounds upon which 
those cases were disposed of by the tribunal of last resort 
require careful consideration here. 

In Grimm vs. United States, 156 U. S., 604, an inspector 
wrote a decov letter in the name of Huntress to the defend- 
ant, saying he had learned that “fancy photographs’’ could 
l>e obtained from the defendant and asking for a price list. 
The defendant, through the mails, answered the letters, giv¬ 
ing the prices asked for, and later on actually sent some ob¬ 
scene pictures by mail to the fictitious address assumed by 
the inspector. 

The Supreme Court said that “for some reason not dis¬ 
closed by the evidence” the inspector “suspected that defend¬ 
ant was engaged in the l>usiness of dealing in obscene pictures 
and took this method of securing evidence thereof.” 

Grimm’s counsel relied upon the above-mentioned cases 
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in 5 Dillon, 35 Fed. and 38 Mich. As to them the court said 
that it was unnecessary to review them because it did not 
appear that it was the purpose of the inspector in Grimm’s 
case to induce or solicit the commission of a crime, but to 
ascertain whether the defendant was engaged in an unlaw¬ 
ful business, and, observing that it had considered “all the 
questions presented by counsel,” the court affirmed the con¬ 
viction of the accused. 

Thus it will be seen that this case sheds no light on the 
question whether in this class of cases it is for the court or for 
the jury to ultimately decide whether the solicitation by 
which the accused has been led into the commission of a 
crime was justified by the information possessed by the solic¬ 
iting official. ' 

The record did not present that question and the court 
expressly declined to decide it. 

The next case is Andrews vs. United States, 162 U. S., 420 . 
In that case the defendant was indicted for actually sending 
obscene matter through the mails. He had published an 
advertisement signed “Spero,” which the officials of the Post- 
Office Department suspected referred to obscene pictures, 

and thev sent him a letter to which a fictitious name was 

«/ 

signed, and this resulted in his mailing to the fictitious ad¬ 
dress the objectionable matter. There was no charge against 
the defendant based upon the clause of the statute invoked 
which refers to “giving information.” The court followed 
Grimm’s case, quoting the paragraph in which it is said 
that the decoy letter in that case was sen! because the official 
who mailed it suspected that Grimm was engaged in a busi¬ 
ness offensive to good morals. 

Tn Andrews’ case, as in Grimm’s, there is nothing to show 
what took place in the trial court in regard to the admissi¬ 
bility of the evidence relating to the information which led 
the inspector to send the decoy letter. And it is certain that 
the Supreme Court was not asked to decide the question 
now presented to this court, and that it expressed no opinion 
in regard to it. 
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Lastly comes Price vs. United States, 165 U. S., 311. The 
charge in that case, too, was not “giving information/* but 
(lie actual mailing of an obscene book. The court says that 
the inspector, whose conduct was the subject of consideration 
in that case, 

“had been informed that the statute was being vio¬ 
lated, and for the purpose of discovering whether or 
not the plaintiff in error was engaged in such viola¬ 
tion” 

had sent a decoy letter to the defendant. 

This case, like the other two, is silent as to the trial court 
deciding or submitting to the jury the question whether the 
inspector had in fact received the information which he 
claimed led him to request the accused to violate the law. 

From this review of the authorities it will be seen that it 
is everywhere admitted that in all cases of the kind under 
consideration the accused may be convicted if the commission 
ot the offense with which he is charged originated in his own 
mind, or if the soliciting authority had good reason to be¬ 
lieve that he was engaged in the business of committing un- 
lawful acts of a certain character and merely gave him an 
opportunity to commit such an offense. In no case, it is 
l>elieyed, in any court, State or Federal, has a conviction been 
sustained when the perpetration of the offense has been 
brought about solely upon the solicitation of the party in¬ 
jured, or, what is the same thing, by an official of the prose¬ 
cuting authority. 

The only question open for discussion, we submit, is 
whether it is for the court or the jury to finally determine 
vv hether the unlawful act for which an accused person is on 
trial originated with him or with the prosecuting authority. 

In this case, as it went to the jury on the evidence which 
u as submitted to the jury, it was a naked case of an inex¬ 
cusable solicitation of the defendant by a Government agent 
(backed up by specious falsehoods as to the impending ruin 
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of a young woman) to agree to do an act which the Govern¬ 
ment had made a crime. If the record disclosed nothing 
more than this it would seem to he impossible that the con¬ 
viction could stand. 

But the record does further disclose that the learned trial 
judge, apparently conceding that it was essential to the Gov¬ 
ernment’s case to show that the Quincy Compton letter was 
written because the inspectors who caused it to be put in 
the mails had a “well-founded belief” that Dr. Kemp “was 
“ violating the law with reference to producing abortions 
“ and also violating the law with respect to the use of the 
“ mails for conveying information in respect to abortions” 
(Bee., p. 10) conceived that it was for the court alone, in the 
absence of the jury, to hear the evidence relating to that 
subject, and for the court alone to determine it. 

It is submitted with great respect that this deprived the 
defendant of his constitutional right to a trial by jury. And 
it is believed that there is no precedent for such a course. 

Take the common-law offenses in so many of which, before 
statutory crimes became so numerous, the question arose 
whether the prosecuting witness had not himself brought 
about the doing of the act of which he complained. Is it 
conceivable that when, on a charge of burglary or larceny, 
it was set up as a defense that the owner of the burglarized 
premises, or the stolen property through some detective or 
other agent, had first suggested to the accused the commission 
of the offense the trial judge could lawfully send the jury 
out of the court-room and proceed to adjudicate that all im¬ 
portant question himself? Clearly not. The trial judge 
could dispose of such a question without regard to the jury 
only when the evidence made it plain that the complaining 
witness had induced the accused to break into his house or 
take his property. In that event, as in any other case where 
the prosecution utterly fails to make out a case, the court 
would properly direct a verdict of acquittal. 

There is certainly nothing in the authorities, as there is 
nothing in reason, why any different rule should apply 
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when the charge is the violation of a statute intended for the 
protection of the public, and the authorities charged with 
the duty of investigating or prosecuting alleged violations of 
the statute, urge such violation in order that prosecution 
may follow. And when it appears, as here, that the accused 
could not possibly have committed the alleged offense if he 
had not l>een asked to do so by the Government officials 
charged with the duty of upholding the statute, and the case 
of the prosecution fails unless it is established that those 
officials had a “well-founded belief’’ that he was already en¬ 
gaged in violating the statute and for that reason sent to him 
the persuasive appeal which led him to do the forbidden 
act, why should the court have the right to deprive him of his 
right to have that decisive question of fact submitted to the 
jury? 

It may l>e that it is proper for the court in such a case to 
first pass on the question as to whether the evidence is suffi¬ 
cient to entitle the Government to go to the jury as to the 
“well-founded belief” of the officials. But ultimately, if the 
court holds that there is a prima facie case of such belief, 
this question of fact is one for the jury. 

And it is to be noted here that even in the summary 
hearing which took place in this case before the trial justice 
in the absence of the jury, there was not a particle of evi¬ 
dence tending to show that the inspectors had any informa¬ 
tion whatever tending to show that Dr. Kemp had ever before 
}>een suspected even of committing any such offense as that 
for which he was on trial. That offense was depositing in the 
mails a letter relating to a proposed abortion. Inspector 
Woltz, the only witness on this subject, did not say one word 
indicating that he had ever heard it suggested by anybody 
that the defendant had ever been accused of so using the 
mails before. If the charge were agreeing to commit an 
abortion, the prosecution would have collapsed as soon as it 
appeared that there was no woman in the case, much less a 
pregnancy. 
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There is a close resemblance in the principle here under 
consideration between these decoy-letter cases and those in¬ 
volving the admissibility of evidence of the confession of the 
defendant. If the confession has been brought out by 
threats or promises it is said not to be voluntary and the jury 
in that case are not to consider it. The question whether it 
is voluntary is ordinarily first passed upon by the court, but 
ultimately it is a question for the jury to determine. 

il in Brady'W. United States, 1st Apps. D. C., 246, this court 
declined to review the action of the trial court in ruling that 
certain confessions Offered in evidence were voluntary and 
allowing them to go to the jury, but the court said (page 
250): 

“As recited in the bill of exceptions the court 
“found no trace of any effort to influence the prisoners 
by inducements or threats/ This being the case it 
was proper to admit the evidence of the confessions. 
The defendants had the right afterwards, if they had 
demanded it, to introduce their evidence to the jury 
in respect to the manner in which the confessions had 
been obtained, and then it would have been the duty 
of the court to instruct the jury to weigh the evidence 
on this issue, and to reject the confessions as evidence, 
should they believe them to have been induced by 
improper means.” 

• In Hardy vs. United States, 3d Apps. D. C., 35, 45, a 
similar question arose as to the ruling of the trial court in 
admitting confessions, and this court referred with evident 
approval to the fact that the trial court “gave plain instruc¬ 
tions to the jury at the instance of defendants, to disregard 
the confessions entirely if they had any reasonable doubt as 
to their having been voluntarily made.” 

In Davis vs. United States, 18th Apps. D.C., 468, this court 
set aside the conviction in a criminal case because it held 
that the trial judge erred in instructing the jury as to what 
is required to constitute a confession a free and voluntary 
one. In the opinion in that case this court said that it was 

5h 
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the duty of the trial court to say to the jury “that any doubt 
in their minds whether the confession was voluntary must 
be determined in favor of the accused.” 

So in Wilson vs. United States, 162 U. S., 613, the Su¬ 
preme Court says: 

“When there is a conflict of evidence as to whether 
a confession is or is not voluntary, if the court decides 
that it is admissible, the question may be left to the 
jury with the direction that they should reject the 
confession if upon the whole evidence, they are satis¬ 
fied it was not the voluntary act of the defendants.” 

i 

In support of this statement, the court cited, among other 
cases, the above-mentioned case of Hardy vs. United States 
in this court. 

It is clear that where the question is whether a confession 
was voluntary or was wrongfully brought about by officials 
of the prosecuting authority the jury must finally decide it. 
It would seem to l>e impossible to distinguish that case from 
one in which the question is whether the commission of the 
offense, which is the subject of the indictment, was volun¬ 
tary or was wrongfully brought about by the officials of the 
prosecuting authority. 

This point is sufficiently covered by the ninth assignment 
of error, which is based upon the refusal of the court to in¬ 
struct the jury to acquit the defendant. There was no evi¬ 
dence before the jury tending to explain or excuse the con¬ 
duct of the inspectors in urging the defendant to agree by 
mail to commit the supposed abortion. It is also covered by 
the third assignment relating to the action of the court in 
receiving Woltz’ evidence out of the hearing of the jury; 
and by the tenth, based upon the refusal of the court to give 
the defendant’s instruction numbered 6. 

But in a question of this character, involving the consti¬ 
tutional rights of the accused, the court will no doubt, of its 
own motion if necessary, set aside the judgment and direct 
a new trial if satisfied, as we think it will be satisfied, that 
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the learned trial justice erred in not submitting to the jury 
the question which he undertook to pass upon in the absence 
of the jury. In several cases the Supreme Court has 
so acted even when it reached the conclusion that there was 
no sufficient evidence to justify submitting the case to the 
jury at all or where the constitutional rights of the defend¬ 
ant had been infringed, although the point was first raised 
in that court (Wiborg vs. United States, 163 U. S., 632, 658; 
Clyatt vs. United States, 197 U. S., 207, 221; Weems V8. 
United States, 217 U. S'., 349). And in Hopt vs. Utah, 110 
U. S., 574, 578, the court set aside a conviction because the 
trial judge allowed the examination of jurors as to their 
competency by “triers” to take place outside of the court 
room, and out of the hearing of the accused, although neither 
he nor his counsel made any objection to this proceeding till 
after he had been convicted. 

i 

It is respectfully submitted that for the foregoing reasons 
the judgment and verdict in this case should be set aside, 
and the court below instructed to grant a new trial. 

JOHN E. LASKEY, 

A. S. WORTHINGTON, 
Attorneys for the Appellant. 
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Statement of the Case. 

r l he appellant, Thomas J. Kemp (defendant below), was 
tried and convicted on an indictment charging him with de¬ 
positing in a letter-box of the United States a certain letter 
giving information where and by whom acts and operations 
for procuring and producing of an abortion, etc., would be 
done and performed, in violation of section 211 of the United 
States Criminal Code. 

lm 
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The material part of section 211 of the Criminal Code, 
under which the appellant was convicted, is as follows: 

“Every * * * letter * * * or notice of any 

kind giving information, directly or indirectly, 

* * * where or by whom an act or operation, of 

any kind for the procuring or producing of abortion 
will be done or performed * * * or how, or by 

what means, * * * abortion procured, whether 

sealed or unsealed, * * * is hereby declared to be 
non-mailable matter and shall not be conveyed in the 
mails or delivered from any post-office or hv any letter 
carrier. Whoever shall knowingly deposit, or cause 
to he deposited, for mailing and delivery, anything 
declared by this section to be non-mailable * * 

shall be fined,” etc. 

The indictment charges that one James M. W oltz mailed 
a letter signed “Quincy Compton” to Thomas J. Kemp, re¬ 
questing information where and by whom acts and opera¬ 
tions for producing and procuring an abortion would be 
done and performed and how and by what means abortion 
could be procured, which letter is fully set out in the indict¬ 
ment. The letter is as follows: 

“Concord, N. C., Nov. 14, 1912. 

Dr. Thomas J. Kemp, 433 G St. N. W., Washing¬ 
ton, D. C. 

My Dear Doctor: I trust you will pardon my 
writing you as I am but T am in such great distress 
and so anxious to find some way out of it, that this is 
mv only excuse. I am a young man, married and 
have been unfortunate enough to have gotten a young 
woman friend into trouble, to he plain she is in a fam- 
ilv way. Of course, I can not marry her and the 
condition she is in makes it necessary that she be 
afforded relief at as early a period as possible. She 
can not permit the matter to go to the full period 
either, as that would mean the ruin of her reputation 
a thing not to be thought of. The girl is only twenty 
two years old and is about two and a half months 
gone. If von can and will take this matter for us 
and relieve the girl of her trouble will you please let 
me know what it will cost and about how long she 
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would have to stay up there in Washington? Will it 
be necessary for her to go to a Hospital? or could the 
business he/done here by the use of medicines? I 
want to be frank and tell you that we have tried two 
or three things we saw advertised and got at the drug 
store here, but they have been without effect. 

Sincerely, 

Quincy Compton/' 

(R., p. 2.) 

The indictment further charges that, in answer to this 
letter and for the purpose of giving the information therein 
requested, the appellant mailed, in the District of Columbia, 
the following letter: 

“Washington. 

Dear Sir: Your letter received and would say 
that it would cost about two hundred and have to stay 
here one week—destroy this letter—Can’t write about 

this—better come-This is answer to your letter 

won’t sign any name-. 


At the trial the Post-office Inspector Woltz testified that 
he had written the letter addressed to the appellant set out in 
the indictment and that the letter was entirely fictitious and 
the name Quincy Compton signed thereto was fictitious and 
the statements in the letter were not true. Out of the pres¬ 
ence of the jury the witness Woltz, on being questioned why 
he wrote the letter, testified that he first heard of the defend¬ 
ant in his, the defendant's, connection with an abortion case 
where there was death, and that, in the course of an investi¬ 
gation made in the Post-Office Department of misuse of the 
mails, the letter signed “Quincy Compton” was sent to ap¬ 
pellant not to induce him to break the law, but to discover 
whether he was using the mails in violation of the law, and 
this on account of the general information that persons con¬ 
templating abortions were writing to physicians, and such 
physicians as were making a practice of abortions were 
answering these letters, and from information possessed by 
the witness it was possible that the appellant was using the 
mails in violation of law, and witness had learned other facts 



concerning appellant which was a part of the inducement to 
the writing of the “Quincy Compton’’ letter (Rec., pp. 
16-17). 

Other evidence was adduced, through the testimony of the 
witness Hon very, tending to prove the admission of the ap¬ 
pellant to the writing of the letter set out in the indictment 
and tending to prove the intent of appellant that such letter 
should convev information prohibited by the statute. 

In giving his testimony the witness Ilonvery stated that 
he looked for. but saw no sign on the outside of appellant’s 
house, and his recollection was that there was no sign there 
(R., 14). Appellant’s counsel requested leave to recall this 
witness after the ojxming statement for defense had been 
made, for an examination as to witness’s acts after leaving 
the stand and his conversation with the police officer relative 
to the sign, which request the court declined to grant on 
objection of the District Attorney that such inquiry would 
be pursuing a collateral issue (R., 18). 

The appellant took the witness stand on his own behalf 
and admitted the receipt of the letter signed “Quincy Comp¬ 
ton" and the writing of the other letter set out in the indict¬ 
ment in reply thereto, and stated that he mailed that letter 
himself in a post-office box in the city of Washington, but 
denied the purpose and intent of conveying thereby the infor¬ 
mation prohibited by the statute. Other testimony was 
offered on behalf of appellant, which is not material on this 
appeal, as the question of appellant’s intent as to whether he 
mailed the letter for the purpose of giving information where 
and by whom acts and operations for procuring and pro? 
ducing an abortion would he done or performed, or how or 
by what means abortion could l>e produced, and that the 
letter deposited did give such information and was known 
and intended by Dr. Kemp to give such information, was 
fully left to the jury under the fourth, fifth, and seventh 
instructions prayed for by appellant (Rec., pp. 24-25), and 
the jury in rendering its verdict under such instruction 
found against appellant, and hence against his contention 
that he mailed the letter in reply with innocent intent. 
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ARGUMENT. 

L 

The Indictment in This Case Sets Forth All the Essential 
Elements of a Criminal Offense under the Provisions of 
Section 211 of the Criminal Code (First Assignment of 
Error). ' 

It is contended by counsel for appellant that the indict- 
• ment does not charge an offense because the letter written 
by the defendant to Quincy Compton does not give informa¬ 
tion “where and by whom acts and operations for producing 
and procuring an abortion would be done and performed.” 

The two letters, of course, must be read together, and when 
this is done the court cannot fail to see that the specific 
intent of the appellant was to give information to the sup¬ 
posed writer of the “Quincy Compton" letter, that an opera¬ 
tion for abortion would be performed by him at Washing¬ 
ton, D. C., at some place which he should appoint. 

That the letters must be read together to determine the 
intent of the defendant is abundantly established. 

United States vs. Grimm, 50 Fed., 528. 

Ackley vs. United States, 200 Fed., 217. 

Clark vs. United States, 202 Fed., 740. 

United States vs. Sommers, 164 Fed., 259. 

United States vs. Klein, 201 Fed., 954. 

United States vs. Dempsey, 188 Fed., 450. 

“In a prosecution of this character the Government 
is not confined to the letter itself, but may show by 
competent extrinsic testimony that the letter gives 
information which the statute prohibits being given 
through the mail, and that it was in fact intended to 
convey such information. If the character of a. letter 
cannot be thus shown by extrinsic facts, the statute 




under which the indictment is drawn could be easily 
evaded and prove a dead letter/’ 

United Staten vs. Grimm, 50 Fed., 528. 

Tn many cases letters very similar in their purport to the 
one made the basis of the indictment in the present case have 
been held to come within the prohibition of the statute. 

In the case of 1 nited States vs. Kline , supra, the letter of 
inquiry stated that the writer had been calling upon a voung 
lady, and. owing to their indiscretion, she had become preg¬ 
nant. The letter continues: 


Of course, we must get rid of this in some way, 
and I would appreciate it if you would let me know, 
by return mail, whether you could relieve her of her 
condition and what your charges would be. Please 
let me hear from you by return mail and oblige.” 

The indictment then avers that in pursuance to the re¬ 
quest contained and in reply to such letter, the defendant 
mailed a letter giving information where and by whom a 
certain act and operation for the procuring and producing 

of abortion would be done and performed, which letter was 
as follo'ws: 

\ ours lecehed and I advise that you see me any 
day this week concerning your rupture and talk the 
matter over. Ton will avoid Thursday as I might 
not be at home. Yours truly.” 

It was claimed that the indictment did not set out facts 
sufficient to constitute an offense under the statute and that 
the letter deposited in the mail by the defendant gave no in¬ 
formation, either directly or indirectly, as prohibited by the 
statute, but refers to an entirely distinct subject, to-wit, rup¬ 
ture, and can in no wise be construed as giving any infor¬ 
mation causing it to be non-mailable. The court, however, 
held the indictment sufficient, saying: 

1 he letter addressed to the defendant which is set 
out in the indictment is perfectly clear in its terms as 
to what information is desired, and the letter depos¬ 
ited by the defendant, which is alleged to be in pur¬ 
suance of the request contained in the letter to him 




7 


and in reply thereto and with his knowledge that it 
gave the information desired considered in connection 
with the letter received by him and the allegations 
in the indictment is sufficient in my opinion, to sus¬ 
tain the charge of the offence prohibited by the statute 
of giving the prohibited information ‘directly or indi¬ 
rectly.’ * * * I think the indictment in this 

case fully meets the requirements of sufficiency and 
certainty and the motion in arrest of judgment is 
denied.” 

United States vs. Dempsey , 188 Fed., 450. The defendant 
was indicted for sending an obscene letter to a young lady. 

The court, in overruling a demurrer to the indictment, 
concluded that it was a preliminary question for the court to 
determine whether the writing could, by any reasonable 
judgment, be held to come within the statute, and, if so, to 
submit the question to the jury. 

In the case of Clark vs. United States, supra, the letter of 
inquiry stated that the writer thereof had become pregnant 
and “must have relief soon, so please write and tell me if you 
can and will get me out of this trouble. * * * H ow 

much will it cost?” The text of the answer in reply was, in 
full, as follows: 

\ ours at hand. A our case can be treated with 
perfect success if you have no place to stay the price 
will be and everything will be found Fifty Dollars.” 

The Circuit Court of Appeals, affirming the judgment of 

conviction by the lower court, which had overruled a de¬ 
murrer to the indictment on the same grounds urged here 
said: 

“But the letter to Miss Alexander and the letter to 
which it was an answer, must be read and considered 
together, and when so considered they give unmis¬ 
takable information that the articles and things to be 
used to procure abortion could be obtained at the de¬ 
fendant’s office in Kansas City from him, and that 
they were to be used and applied by him. No fur¬ 
ther information was requisite to violate the statute. 
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Nor would any discussion or argument make the fact 
that this indictment clearly charged the offense de¬ 
nounced by the statute more manifest than by reading 
the indictment itself, and the conclusion is that there 
was no error in overruling the demurrer to it.” 

So in the present case, no “discussion or argument (would) 
make the fact that this indictment clearly charges the offense 
denounced by the statute more manifest than by reading the 
indictment itself.” It says: 

“She is in a family way * * * the condition 

she is in makes it necessary that she be afforded relief 
at as early a period as possible. She cannot permit 
the matter to go its full period * * * (she) is 

about two months gone, if you will take this matter 
for us and relieve the girl of her trouble, will you 
please let me know what it will cost and about how 
long she will have to stay up there in Washington.” 

The letter of appellant in reply, as set out in the indict¬ 
ment, states: 

“Your letter received and would say that it would 
cost about two hundred and have to stay here one 

&—Can’t write about this—better 
come—This is answer to your letter—won’t sign any 
name.” 

What would cost “two hundred?” Why did appellant 
say, “better come;” for what purpose. Why should she 
“have to stay two weeks?” Can there be any doubt that this 
letter in reply gave information, and was intended to give 
information, as averred in the indictment (Rec., p. 2), “that 
acts and operations for producing and procuring abortion 
would be done and performed by him, the said Thomas J. 
Kemp, at the city of Washington, District of Columbia, and 
information how and by what means an abortion could be 
produced ? T he trial court put these questions squarely to the 
jury in its charge (Rec., p. 26), and the defendant’s prayers, 




numbered four and five (Rec., p. 24), limiting the jury 
so that it could not find the appellant guilty unless it found 
that said letter did give information and was known and 
intended to give information which the indictment averred 
that it did give. 

I bus the court below on two occasions—in overruling the 
demurrer to the indictment and the motion in arrest of judg¬ 
ment—and the jury, in rendering its verdict, as a matter of 
fact found that the letter sent by the appellant in reply to the 
letter of inquiry, did give the information prohibited by the 
statute, as averred by the indictment. 

There is, however, another view of the statute which would 
seem to conclude the contention of appellant. Counsel, in 
his brief, restricts himself to the contention that “the letter, 
even taken in connection with the letter to which it is an 
answer, gives information ‘where and by whom acts and 
operations for producing and procuring of abortion will be 
done and performed/ or ‘how and by what means abortion 
can be produced/” The statute is broader. It reads: 
“Every * * * letter giving information, directly or in¬ 
directly, * * * where or by whom acts,” etc. 

It is unnecessary that the letter upon its face should dis¬ 
close the information in and of itself. The letter may be 
innocent on its face. United States vs. Grimm, 156 U. S. 
604; De Gignac vs. U. S., 113 Fed., 197 (C. C. A.). The 
charge in the indictment is that it was mailed and deposited 
in the mails for that purpose and with that intention. To 
say that the letter itself must show that it contained such in¬ 
formation would be to defeat the very object, purpose, and 
intent of Congress in enacting this legislation. All of the 
surrounding circumstances, the inquiries, if any, that caused 
the writing of the letter appearing upon the face of the in¬ 
dictment, must be taken into consideration, and it then be¬ 
comes a question of fact for the jury to say whether the letter 
did give such information, directly or indirectly. It is never 
necessary to plead facts and evidence in the case. As was 
2 m 
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said, in effect, by the Supreme Court in the case of United 
State9 vs. Grimm, 156 V. S., 605, and by the Circuit Court 
of Appeals in De Gignac vs. United States, 113 Fed., 197, 
however innocent on its face it may appear, if the letter was 
intended to convey information in respect to the place where 
objectionable matters could be obtained, it was within the 
statute. By the reading of the indictment the court will see 
that the letter pointed to the appellant himself as the person 
who would perform the operation of abortion in the city of 
Washington, or, at least, that he had means at his hands to 
have such operation performed. The letter certainly gave the 
information prohibited indirectly, if it did not give it di¬ 
rectly. That is all that it was necessary for the indictment 
to aver, and the court below was therefore correct in sustain¬ 
ing the sufficiency of the indictment. 

n. 

The Refusal of the Court to Require Witness Woltz to Give 
the Name of the Person Who Had Made Complaint 
Against the Appellant Was Not Error (4th Assignment of 
Error). 

At the hearing before the court alone of the testimony of 
the witness Woltz, to determine the question of the admissi¬ 
bility of the Quincy Compton letter, the witness Woltz 
testified that: “the letter in question was sent to defendant 
not to induce him to break the law, but to discover whether 
he was using the mails in violation of the law. But for in¬ 
formation possessed by the witness that the defendant was 
probably using the mails in violation of the law, the letter 
signed Quincy Compton would not have been sent.” This 
witness also testified that he first heard of the defendant in 
connection with some trouble which he, the defendant, got 
into in W ashington in connection with an abortion where 
there was death, and that from his general knowledge that 




11 


persons contemplating an operation for abortion were writ¬ 
ing to physicians about it and physicians were answering 
letters; that that knowledge, along with other facts that the 
witness had learned, led him to write to the defendant. 
The other facts witness had learned concerning the defend¬ 
ant which were a port of the inducement to writing the 
“Quincy Compton” letter, and not mere vague rumors. 
There was a specific instance of a complaint made to witness 
concerning defendant. It was the refusal of the court to 
require the witness to give the name of the person who made 
the complaint that is the basis of this assignment of error. 

It must be borne in mind that this testimony was given 
before the court alone, and the question as to whether the 
specific complaint was actually made or not was only a part 
of the inducement which led the inspectors to send the 
“Quincy Compton” letter. It did not constitute the whole 
inducement, and even though the court had compelled the 
giving of the name of the informant, and the informant 
had denied that he made complaint, that would not have 
negatived in toto the statement that the letter was sent not 
to induce the defendant to break the law, but to discover 
whether he was using the mails in violation of law. 

The hearing being by the court alone, it was for the court 
alone to determine whether it was satisfied from the facts 
presented that the letter was admissible. The court in de¬ 
termining whether it had heard sufficient evidence which it 
might rely upon could consider the attitude of the witness, 
his appearance and his statement that: the “Quincy Comp¬ 
ton” letter was sent to defendant not to induce him to break 
the law, but to discover whether he was using the mails in 
violation of law, also the general knowledge which the wit¬ 
ness stated he possessed. All of these facts satisfied the 
court’s mind as to the purpose of sending the Quincy 
Compton letter, and as the specific complaint was only a part 
of the inducement, and not the whole inducement which 
led to the writing of the letter, further inquiry into this cor¬ 
roborative matter the court deemed unnecessary. 
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This assignment of error is likewise of no avail if we are 
correct in the proposition later supported in this brief by the 
authority of the Supreme Court and the Federal courts: 
that it is no defense that the letter giving information pro¬ 
hibited by the statute was in reply to a decoy letter written 
by a Government inspector, no matter what the circum¬ 
stances attending the writing of such letter were. The Su¬ 
preme Court held, in the case of Andrew# vs. United States, 
162 U. S., 420, that it was no defense that the letter written 
by the defendant was mailed in reply to a decoy letter writ¬ 
ten by a Government inspector “for the sole purpose of ob¬ 
taining evidence from the defendant, upon which to base a 
prosecution. ” 

In this view of the case the whole inquiry as to what in¬ 
duced Inspector AVoltz to write the “Quincy Compton’’ letter 
is immaterial, and all evidence adduced in the pursuit of 
that question is irrelevant. Therefore the refusal of the 
court to require the witness to give the name of one who 
made a complaint which was only part of the inducement 
to the writing of the letter is equally immaterial and irrele¬ 
vant, and could in no way have injured or prejudiced the 
defendant. 


m. 

The Court Did Not Err in Refusing to Permit the Defendant 
to Recall the Witness Hon very for Further Examination 
(8th Assignment of Error). 

The record shows that the witness Honvery testified that 
he “looked for but saw no sign on the outside of 433 G 
street, and his recollection was that there was no sign there” 
(Rec., p. 14). 

Counsel for the defense, after making his opening state¬ 
ment, requested permission to recall the witness Honvery for 
further cross-examination, upon a fact which had developed 
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since that witness was examined in chief, namely: a conver¬ 
sation between Honvery and police officer Wilson, relative 
to whether the sign was or was not upon the defendants 
house, in which conversation Honvery told the officer that it 
looked to him as though the sign had been removed, and the 
officer told him he was mistaken, and Honvery told the 
officer that he had testified that there was no sign on the 
defendant’s office, and he did not want to be made out a liar, 
and if he did not show the sign was there a part of the time 
the defense would make him out a liar. The defense offered 
this evidence for the purpose of showing the interest of Hon¬ 
very in the case, and his bias and prejudice as a circumstance 
tending to reflect on the credibility of his testimony. Ob¬ 
jection was made thereto upon the ground that to permit 
Honvery to be recalled and examined on such subject it 
would be pursuing a collateral issue, and the court excluded 
the proffered testimony (Rec., p. 18). 

Later the defendant called the police officer Wilson, and 
he testified that for eight years the defendant had out physi¬ 
cian s signs at his office which had never been removed 
(Rec., p. 23). 

Counsel for appellant contended that it was of vital impor¬ 
tance to the defendant that every particle of evidence 
which would tend to reflect upon the credibility of Honvery 
should go to the jury. By calling the police officer Wilson, 
who contradicted Hon very’s testimony in regard to the sign’s 
being on the defendant’s house, which evidence the jury 
were entitled to weigh in contradiction and as reflecting on 
the credibility, of the witness Honvery, the defendant went 
as far as he was entitled to in contradicting the witness Hon¬ 
very and reflecting upon his credibility. The witness Hon¬ 
very was a post-office inspector, whose duties, as is well 
known, are to collect proper and competent evidence for the 
trial of cases with which they are connected. There is noth¬ 
ing in Honvery’s conversation with police officer Wilson 
which can properly be construed in any other light than that 
of asking the police officer on the beat in which the house 
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was situated whether he could corroborate the statements 
made by Honvery on the stand. The reply of the police 
officer that Hon very was mistaken as to the sign being there, 
which was not a material fact in a case involving the misuse 
of the mail, closed (lie incident. Thus all of what transpired 
l>etween TIonverv and the policeman in this conversation is 
collateral to the issue being tried, and the matters involved 
in such conversation were irrelevant and immaterial matters 
(40 Cyc-, 2493). 

When, moreover, the interview between Honvery and the 
policeman, as it appears in the record, is closely scanned, it 
will be seen that no such inferences as those sought to be 
drawn by counsel for the appellant can fairly be deduced. 
Honvery had testified that there was no sign on the house. 
It was apparent from his cross-examination that the defense 
would attempt to show that the sign was there at all times and 
that Honvery was mistaken. What more natural, then, than 
that Honvery, after he had concluded his testimony, should 
endeavor to satisfv himself as to its correctness? From this 
simple act surely it would be unfair to ask the jury to infer 
any bias or prejudice on the part of Honvery. It is not 
claimed that Honvery offered the police officer Wilson any 
inducement to testify. His act was no more improper than 
if the District Attorney had asked the police officer the same 
question. Were witnesses to be impeached for talking about 
their testimonv after thev had left the stand there are few 
witnesses that would escape such attacks. It is the most nat¬ 
ural thing for a witness to inquire of others who have knowl¬ 
edge of the subjects on which they have testified, aspecially 
when they relate to collateral details, to ask such a question 
as the witness TIonverv asked the police officer in this case. 

It, is submitted that the court wisely exercised its discretion 
in refusing leave to counsel for defendant to recall Hon¬ 
very for further cross-examination. Defendant got all that 
he was entitled to when the court allowed him to call as a 
witness the police officer Wilson to contradict Honvery by 
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testifying that the sign in question had been in place on Dr. 
Kemp s house for eight years and had never been removed. 


IV. 

There Was No Material or Fatal Variance between the Copy 
of the Letter Set Out in the Indictment and the Letter 
Admitted by the Appellant to Have Been Written and 
Mailed by Him, Which Was Offered in Evidence. 

In the sixth assignment of error counsel for appellant con¬ 
tend that there was a material variance between the copy of 
the letter sent by appellee set out in the indictment and the 
original letter offered in evidence which was fatal. 

The letter which the appellant was charged in the indict¬ 
ment with writing, was there set out “in words and figures 
following”: 


“Washington. 

Dear Sir: Your letter received and would say that 
it would cost about two hundred and have to stav here 

one week-destroy this letter-Can’t write'about 

this better come-Ihis is answer to your letter 

won t sign any name--. 


The original letter offered in evidence was as follows: 

“Washington. 

Dear Sir: Your letter received and would say that 
it would cost about two hundred & would have to 

stay here one week-destroy this letter-Can’t 

write about this better come-This is answer to 

your letter won’t sign any name-. 


It will be seen that the only difference between the letter 
set out in the indictment of the letter offered in evidence was 
that the word “would” was omitted from the letter in the 
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indictment, and instead of the sign for the word “and” the 
indictment contained the word “and” spelled out. 

These clerical errors in nowise changed the sense of the 
letter, nor could the defendant in anywise have been mis¬ 
led as to what letter was referred to. The meaning of the 
two letters was identical, and if the letter sent was unmail¬ 
able, the copy was equally so. Therefore, it is submitted, 
the variance was wholly immaterial and unprejudicial, and 
not fatal. 

In the recent case of Bennett vs. United States , 227 U. S., 
333, the Supreme Court held the defendant properly con¬ 
victed under the White Slave Law, although there were 
three variances between the allegations of the indictment 
and the proof. In disposing of the contention that there 
was a fatal variance because the indictment alleged that the 
railroad tickets used in transporting the victims were pro¬ 
cured in Chicago, and the proof showed they were procured 
in Cincinnati, the court said: 

“It is not possible to imagine that the variance 
caused any prejudice, and the assignment may be 
passed without further comment.” 

In disposing of the other contention, the court said: 

“(1) Defendant was indicted for having caused 
the transportation of Opal Clarke, and, it is said, the 
testimony showed that her correct name was Jean¬ 
ette but that she had gone by the names of Opal and 
Nellie, her real name, however, being Jeanette La- 
plante. A variance is hence asserted between the 
allegation and the proof. The Court of Appeals 
rightly disposed of the contention. As the court 
said, the essential thing in the requirement of corre¬ 
spondence between the allegation of the name of the 
woman transported and the proof is that the record 
be in such shape as to inform the defendant of the 
charge against her and to protect her against an¬ 
other prosecution for the same offense. The record 
is sufficient for both purposes. As the Court of Ap- 
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peals said, ‘This leaves no possible ground for preju- 
) Idice resulting from the double variance between the 

name used in the indictment and the name known 
to the respondent and the real name.” 

The rule thus recently announced by the Supreme Court 
is that the allegations of the indictment must conform to the 
proof only so far that the record be in shape to inform the 
defendant of the charge against him and to protect him from 
another prosecution for the same offense. In other words, 
the variance must be material and prejudicial to render it 
fatal, and this rule is borne out by sound reasoning and the 
great weight of judicial decision. Had there been an ao 
quittal in the case now under consideration, no court would 
tolerate for an instant the maintenance of another indict¬ 
ment based on a correct copy of this letter with the word 
“would’* inserted, if the plea of former jeopardy was inter¬ 
posed. This rule governs, no matter in what form a writing 
may be described in an indictment, whether “in hwc verba” 
or according to its legal effect. 

In Harris vs. People , 64 N. Y., 148, the court said: 

“We are also of the opinion that the variance was 
not material and could be disregarded. * * * 

The strictness of the ancient rule as to variances be¬ 
tween the proof and the indictment has been much 
relaxed in modern times. * * * Variances are 

regarded as material because they may mislead a 
prisoner in making his defense, and because they 
may expose him to the danger of being again put in 
jeopardy for the same offense.” 

Before considering other cases upon the subject which 
establish the rule that where the variance is immaterial and 
unprejudicial it is not fatal, the attention of the court is 
directed to section 1025 of the United States Revised Stat¬ 
utes, which reads as follows: 

“No indictment found and presented by a grand 
jury in any district or circuit court or other court of 
the United States shall be deemed insufficient, 

3 m 


nor 
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shall the trial, judgment, or other proceeding thereon 
be affected by reason of any defect or imperfection 
in matter of form only, which shall not tend to the 
prejudice of the defendant.” 

It must be clear to the court that the defect in matter of 
form in the case at bar, so manifestly unprejudicial, is not 
to be deemed fatal, because section 1025 of the Revised Stat¬ 
utes of the United States expressly declares it shall not. 

That the appellant was in no way taken by surprise nor 
prejudiced by this slight variance is apparent from his ad¬ 
mission on the stand that he himself wrote and mailed the 
letter, the same admission having been made by his counsel 
in the opening statement for the defense (Rec., pp. 18-19). 

It is not the writing of the letter, but the depositing of 
the letter in the mails, that is prohibited by the statute 
under which the appellant was indicted. In libel and for¬ 
gery, the use or writing of the words themselves constitute 
the crime; but under section 211 of the Criminal Code the 
gist of the offense is the misuse of the mails. The letter 
itself may be innocent on its face. It is the depositing of 
a letter in the mails giving information prohibited by the 
statute that constitutes the crime, and when that is done the 
offense is complete. Ackley vs. United States, 200 Fed., 
177; United States vs. Grimm, 45 Fed., 558; United States 
vs. Tubbs, 94 Fed., 356. The object of the act is to prevent 
the use of the mails for the purposes prohibited by the act. 
Swearingen vs. United States, 161 U. S., 446; Timmons vs. 
United States, 85 Fed.. 204; United States vs. Moore, 104 
Fed., 78; United States vs. Wroblenski, 118 Fed., 495. 

In the case of De Gignac vs. United States, 113 Fed., 197, 
it is said: 

“Counsel contend that an indictment drawn under 
this section for mailing prohibited matter, or for 
mailing a writing giving information where such 
matter may be obtained, is subject to the rule of 
pleading applicable to indictments for slander, libel, 



19 


forgery, etc.; that the case at bar is strictly analogous 
to an indictment for criminal libel. * * * 

“This contention cannot he sustained. The pri¬ 
mary ohiect of this Federal enactment * * * is 

to protect the mails from corrupt communications. 
The incidental purpose of the law is to protect the 
public morals. The law has been construed hv the 
Supreme Court. It is not necessary, in an indict¬ 
ment under this section, that all the words consti¬ 
tuting the information should he pleaded with the 
particularity used in cases for libel and forgery.” 

In the case of Thomas vs. State, 103 Tnd., 419, 435, the 
defendant was convicted under a State statute similar to 
section 211 of the Federal Criminal Code, and the court, in 
affirming the judgment of conviction, held that imma¬ 
terial and harmless variances (which are much more fla¬ 
grant than in the present case) between the original letter 
as read in evidence and the copy set out in the affidavit and 
information were not a fatal variance. The court said: 

“The burden of the letter is to convince Miss Mc- 
Quinney that she should seek the opportunity, and 
have sexual intercourse with a man. The writer pre¬ 
tends to be a woman, and to give the advice as such. 
* * * It is claimed there is a fatal variance, viz: 

Copy. ‘She should do what nature formed her, as 
she is, for, that is, to have intercourse/ etc. The letter 
in evidence omits the word ‘to’ before the word ‘have.’ 
Copy. ‘As my mother advised me so much to always 
avoid such things.’ The letter in evidence has the 
word ‘had’ before the word ‘advised.’ Copy. ‘They 
will advise you to pay no attention to this, although 
they know it is right.’ The letter in evidence has the 
word ‘may’ before the word ‘know.’ Copy. ‘You 
have entire control over yourself.’ The letter in evi¬ 
dence omits the word ‘entire’ before the word ‘con¬ 
trol.’ 

“The most that can be said of the addition or 
omission of the words in the copy is, that the word 
‘to’ supplies an ellipsis in the letter; the word ‘entire’ 
is a qualification of the word ‘control/ and the other 
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words added or omitted affect the modes and tenses 
of the verbs with which they are used. The sense and 
purport of the copy is not different from the letter. 
There are some other instances where nouns and 
verbs are used in the singular and plural number in 
the copy, and otherwise in the letter, but these differ¬ 
ences are not such as to affect the sense and purport. 
******* 

“The ease before us is based upon a recent statute 
creating a new offense, and this is the first case under 
that statute that lias reached this court. Keeping in 
view the nature of the ease and the spirit of the crimi¬ 
nal code, we are not inclined to extend, and apply to 
it. the strict rules applied in forgery and like cases, 
hut, rather the lilieral rules prescribed by the above- 
cited statutes. Here, as we have seen, the gravamen 
of the offense is not the writing of the lewd and ob¬ 
scene letter, but the depositing of it in the post-office. 
The letter in evidence is. in sense, meaning and pur¬ 
pose. the same as the copy set out in the information. 
By its introduction in evidence, appellant could by no 
possibility have been taken by surprise or injured. 
The ruling of the court, therefore, in admitting the 
letter in evidence, was such as could by no possibility 
prejudice the substantial rights of appellant. And 
whether it was technically wrong or not, it was such 
a technicality as this court should disregard under 
the above statutes.” 

This case, as well as the De Gitjnac case (supra), is, we 
submit, particularly in point, as in each case the court re¬ 
fused to apply the strict rules of criminal pleading applicable 
to forgery cases to the case of misuse of the mails, where the 
gist of the offense is not the writing, but the depositing of 
the letter in the mails. The reason for so doing was obvious, 
as will be shown by subsequent authority cited. Even in 
recent forgery and counterfeit cases the courts of this coun¬ 
try have been unwilling to follow the rigorous early English 
rule when the variance is not material and the meaning of 
the writing is the same, although some words may have been 
omitted. In other words, the variance to be fatal must be 
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material in changing the meaning of the words used in the 
writing so as to surprise the defendant in making his defense 
or that the two writings are so different that he could not 
plead one in har to a judgment of acquittal on an indictment 
based upon the other. 

Ancient authority is to be found in an English case, in 
the seventeenth century, to the effect that, regardless of 
whether or not the sense of the instrument had been changed, 
the variance would he fatal. This extreme rigor of early law 
appears in a libel case where it was held that the word “nor” 
substituted instead of the word ‘‘not" constituted a fatal vari¬ 
ance. Reg. vs. Drake, 2 Salk., GOO. 

The English authorities, however, did not follow this 
harsh rule, for in the case of Rex vs. Hart. 1 Leach Cr. Cas. 
No. 7<S. where an indictment charging forgery set out, by its 
tenor, the bill of exchange said to have been forged, and 
the word “received” appeared in the indictment, while in 
the bill of exchange offered in evidence the word was written 
“reicevd,” the court held that the bill of exchange was prop¬ 
erly given in evidence and the jury might determine 
whether or not it was the same bill. 

Likewise, another English case subsequent to Reg. vs. 
Drake, supra, where the defendant was convicted of perjury 
for swearing to an affidavit, the indictment set out the affi¬ 
davit according to its tenor, thus, “he had falselv sworn that 
he understood and believed,” which the affidavit offered in 
evidence, to which the defendant had sworn, was “he under¬ 
stood and believed." and Lord Mansfield held the variance 
(ras not material and that the jury properly read the word 
as “understood.” Rex vs. Beach. 1 Leach Or. Cases No. 71. 

It is apparent from these cases, therefore, that even if 
they did not overrule the case of Reg. vs. Drake, supra, re¬ 
lied upon by the appellant, yet they did not follow it, and it 
can hardly be expected that courts of this country should fol¬ 
low the rigid and strict rule of criminal pleading in force in 
the seventeenth century, as there were then over two hundred 
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offenses punishable by death. The number is said to have 
been about 180 in 1819 (1 Russell on Crimes, p. 205, note 
n). To protect the accused from the severe penalties exist¬ 
ing in early times rigorous rules of pleading were enforced, 
but with the lighter penalties of modern times, parol and 
probation, the early strict rules of criminal pleading are now 
greatly relaxed. The more humane system of punishment 
lias been followed by a more rational system of pleading. 

The American cases uniformly state the rule in such 

«/ 

cases as resting upon the question whether the variance was 
or was not material. 

Tn People vs. Tonielli , 81 Cal., 275, the defendant was 
convicted of an attempt to extort money by means of a 
threatening letter, under sec. 528 of the Penal Code of Cali¬ 
fornia. which provided that a person who. with intent to 
extort money from another, sends him a letter expressing 
or implying, or adapted to imply, such threat, is punishable 
as though he had actually obtained the money. The in¬ 
dictment set out the letter “in words and figures following, 
to-wit,” and in quoting the letter, the word “another” was 
left out. The court, speaking of the alleged variance be¬ 
tween the allegations and the proof, said: 

“We do not perceive the materiality of the vari¬ 
ance. It does not in any way alter the sense of the 
letter as expressing or implying a threat to impute 
disgrace to T,archer, and to expose it, if money is not 
paid to the writer bv Larcher. The variance being 
immaterial, should be so regarded.” 

And the Supreme Court of California affirmed the judg¬ 
ment of guilty entered in the trial court. 

In the case of People vs. Phillips, 70 Cal., 61, the defend¬ 
ant was convicted of forgery, in uttering and passing a cer¬ 
tain promissory note. The note alleged to have been forged 
was set out in the information “in the words and figuras 
following.” The instrument introduced in evidence was in 
all respects like that set forth in the information, except that 
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the note given in evidence did not contain the word “to” 
immediately before the name of the payee, whereas the word 
“to was included at that point of the note as set out in the 
indictment. Counsel for defendant assigned error in ad¬ 
mitting this evidence of the promissory note on the ground 
of a variance. The court said: 

“Counsel justly claim that the rule which requires 
that an instrument pleaded in haec verba must be 
proved as laid, is not one of construction, but a rule 
of identitv and description. 

“It is said by Wharton that when an indictment 
undertakes to set forth a document in haec verba, or 
according to its ‘tenor’, as ‘as follows’, or ‘in words 
and figures following’, then any variance as to the 
words of the document, unless such variance be a mere 
fault of spelling, is material. He adds: ‘But it is 
otherwise as to the variance of a letter amounting only 
to misspelling.’ (Crim. Ev., sec. 114.) 

“It is not, however, only when rule idem sonant 
can be applied that the variance is immaterial. A 
misspelling has been held not to be a fatal variance 
when the word as spelled in the instrument means 
nothing, and has a different sound from the word 
intended, as ‘undertood’ for ‘understood’. The vari¬ 
ance of a letter or the omission of a letter, to be ma¬ 
terial, must change the word attempted to be written 
into another word having a different meaning. 
(Wharton’s Crim, PI. & Pr., sec. 173.) Wharton, 
citing Heard’s Criminal Pleadings and Taylor’s Evi¬ 
dence, adds: ‘The great rigor of the old English law 
in this respect was one of the consequences of the 
barbarous punishments imposed. A more humane 
system of punishment was followed by a more rational 
system of pleading.’ (Wharton’s Crim. PL & Pr. 
sec. 173.) 

“Bishop, in his work on Criminal Procedure, thus 
lays down the rule: ‘If the indictment professes to set 
out a written instrument by its tenor, whether the law 
has made so exact an averment necessary in the par¬ 
ticular case or not, the proof must conform thereto 
with almost the minutest precision/ (Sec. 487.) ” 
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The court then takes up certain oases upon the subject and 
considers them, after which it continues: 

‘‘We think the rule is, that if the variance does not 
change the sense in any way, it is not material. We 
are not to be understood as saying that when a con¬ 
tract alleged to have been forged is set forth in the 
indictment or information in words and figures, any 
other contract is admissible the legal effect of which 
is the same as that alleged and set forth in terms in 
the indictment; but that, when in the indictment a 
word found in the instrument proved is omitted from 
the instrument as recited, or when a word is inserted 
in the instrument described which is not in the in¬ 
strument proved, and the change in no manner or 
for any purpose alters the signification, the variance 
is unimportant. Applying the rule to the case at bar, 
the court did not err in overruling the objection to 
the note offered in evidence.'* 


The case of United States vs. Mason, 12 Blatch., 497, was 
cited with approval by this court in W illiams vs. United 
States , 3 App. I). C., 335, 343, and 344. There the defend¬ 
ant was convicted of uttering certain counterfeit bills. There 
were eight counts, in each of which the instrument was set 
out after the words “as follows’ 7 or “which is as follows. 77 
The second count was sustained, where it appeared that “the 
variances are in the inscription on the seal; the omission of 
the word ‘to 7 ; the insertion of the word ‘on,* and the addition 
of the letters ‘ed* to the word ‘counterfeit. 7 77 The court said: 


“The words ‘which is as follows, 7 in these counts, 
are equivalent to the words ‘words and figures follow¬ 
ing, 7 and must be held to mean that the tenor of the 
bill is given. Under such an indictment, the rule is, 
that the description set forth, although needlessly par¬ 
ticular, must conform to the instrument given in evi¬ 
dence. By this, however, is not meant, that a mere 
literal variance will be fatal. Variances which do not 
make a word different in sense and grammar, which 
leave the sound and sense, in substance, the same, 
are not considered material variances, within the rule. 
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(United States vs. Ilinman, 1 Bald., 293.) The rule. 
oMate^ Jias been much relaxed. (May vs. Ohio, 14 

******* 

As i aspects the defect in setting forth the abbrevia¬ 
tions which form the inscription on the seal, I think 
they may be disregarded, as being a mere variation 
in letters, ihe inscription on the bill contains no 
complete word, and the letters set forth in the indict¬ 
ment, as the inscription, do not form any word, either 
Latin or English, it is impossible, therefore, to say 
that any word has been omitted or incorrectly given. 
The variation is in respect to letters. The next defect 
is the omission of the word ‘to' from the phrase ‘pay 
to the bearer. But this defect is not such as changes , 
the sense in any way. The contract stated remains 
the same. Such a variance is not deemed material. 
In Quigley vs. The People (2 Scammon, 301) the 
word ‘or was omitted from the phrase ‘B. Aymar or 
bearer. The variance was held unimportant. (See 
also May vs. Ohio, 14 Ohio, 406.) The next defect 
consists in inserting the word ‘on 7 before the word 
‘duties/ in the sentence ‘all other dues to the United 
States, except duties. Here, too, the insertion makes 
no change in the sense, and, if the word ‘or 7 could be 
omitted from the phrase ‘B. Aymar or bearer, 7 the 
variance in question is, certainly, unimportant. The 
remaining defect is in the addition of the termination 
‘ed 7 to the word ‘counterfeit, 7 This is merely literal. 
No word different in sense and grammar is used. In 
Comm. vs. Parmenter (o Pick., 279), upon a question 
of variance, it is said: “I promised would be construed 
to mean ‘1 promise. 7 (See also Butler vs. The State, 

22 Ala., 4S.) In respect to all these differences, 1 
also remark, that no request was made to have them 
submitted to the jury—a course suggested by the court 
in United States vs. Ilinman (1 Bald., 293). My 
conclusion, therefore, is, that, in admitting the bill 
offered to support the second count, I went no further 
than other courts have gone, and, as to this count, I 
hold that the conviction must stand. 77 


4m 
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As indicated by a reference in the case justed quoted of 
United States vs. Mason, a similar question arose in the case 
of Quigleij vs. People, 3 Ill., 301, where there was a conviction 
upon an indictment against the defendant for having in his 
possession counterfeit bank notes, with intent to pass the 
same as genuine. The indictment set out a note as payable 
to “B. Aymar, hearer,” whereas the note offered in evidence 
was to “B. Aymar or bearer. 7 ' The court admitted the note 
in evidence, and the Supreme Court of Illinois affirmed the 
decision. 

In Webster vs. People, 92 N. Y., 422, the defendant was 
charged with false pretenses for having sold land to one 
Breen upon representations by the defendant that he 
owned certain lots free and clear of incumbrances, and 
that a certain deed which he exhibited to Breen was 
a deed and conveyance of said lots, whereas in truth and 
in fact there was an incumbrance upon the said lots and 
the said deed did not convey and did not set forth or de- 

t/ 

scribe the same. What purported to be a copy of the 
deed was set forth in the indictment. When the deed 
was offered in evidence, it was objected to on the ground 
of variance between it and the one set forth in the indictment, 
in that in the copy set forth no easterly and westerly bound¬ 
ary lines were given which were contained in the deed. The 
court, in affirming the conviction, said: 

“The omission of two of the boundary lines 
from the description in the deed set forth in the 
indictment did not constitute a material variation and 
was not important, inasmuch as the copy in the in¬ 
dictment shows inferentially that the northerly and 
southerly boundaries were fifty feet in length, and, as 
the easterly and westerly points were correctly given, 
the description was not radically deficient. * * * 

No mistake could have been made by the prisoner by 
reason of the omission, as the copy was in substance 
and effect the same as the one he had executed.” . 




It is not necessary to multiply the authorities. While 
modern authority may be found in support of the ancient 
doctrine, it is believed that the stricter rule is only main¬ 
tained in cases such as forgery, fraudulently procuring an 
endorsement of a promissory note, or other kindred crimes 
where the gist of the offense relates directly, and not in¬ 
directly, to the instrument relied upon. Such are the class 
of eases cited in appellant’s brief. 

In the case under consideration the gist of the offense is 
not the writing, but the depositing of the letter in the mail, 
that constitutes the offense. It is not necessary in cases of 
this character that the words of the letter should be pleaded 
with the accuracy required in cases of libel and forgery. 
The writing out of the word “and” instead of putting it in 
character and the omission of the word “have” before the 
words 'to stay here one week” in nowise altered the sense of 
the letter, and in nowise could have taken the defendant by 
surprise, and did not do so, as is demonstrated bv the fact 
that the defendant admitted the writing and mailing of the 
letter offered in evidence. No reasonable man could doubt 
that a verdict and judgment upon this indictment would 
constitute a good bar to another indictment containing 
an exact copy of the letter offered in evidence. If those con¬ 
victed of crime are permitted to escape punishment on such 
frivolous technicalities, the courts in attempting to enforce 
the criminal law in this country may well merit the criticisms 
and censures which are often heaped upon them. In show¬ 
ing that the contention of appellant in this case is not the 
law in this jurisdiction, and has not the sanction of our 
courts, we cannot do better in closing than to quote from the 
opinion of this court in the case of Williams vs. United States . 

3 App. D. C., 335, where it was held that there was no ma¬ 
terial variance in a case of larceny where the property taken 
was alleged to have been taken from the person of Dellie 
Berry and the proof showed that the real name was Delia 
Berry. Mr. Justice Morris said: 
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“In the days when a brutal penal code disgraced 
the civilization of England, courts of justice were 
often astute to escape its severity by insistence upon a 
ri^id accord between the allegations and the proof in 
criminal cases} and the boohs are full of instances in 
which accused parties have been discharged upon the 
most apparently trivial technicalities. Tn those days, 
also, the science of pleading in civil cases was an exact 
science, and an exercise of skillful and subtle legal 
gymnastics, in which the most adroit pleader had the 
best chance of success. It may be that there was some 
advantage in the great exactitude then lecpiiied, but 
statutes of jeofails, allowing a great latitude of amend¬ 
ment and a growing disposition on the part- of the 
courts to restrict the scope of technical objection, have 
given opportunity in modern times for a greater sub¬ 
ordination of technical science to the interests of sub¬ 
stantial justice. Consequently, the application of the 
doctrine of variance has been greatly restricted in our 
modern practice*, and while it is still the rule, and 
must necessarily forever remain the rule, that the 
proofs upon the trial must conform to the allegations 
in the pleadings, yet it is true that time and place 
and circumstances are now, in general, not material; 
and that only material and substantial variances be¬ 
tween the pleadings and the proofs will be regarded. 

“It has been supposed, however, and with justice, 
that no such relaxation of the ancient rule is appli¬ 
cable to criminal proceedings. On the theory of con¬ 
struing evervthing, as far as possible, in favor of life 
and libertv, it is assumed that the allegations of a 
criminal indictment must still be rigidily proved as 
they are laid, with all the particularity and exactness 
with which an indictment is required to be framed, 
and that otherwise the accused must be acquitted. 
This theory is no longer accepted as correct to the 
extent claimed for it; and it is no longer the rule 
even of the criminal law that time, place and circum¬ 
stances must always be proved as they are stated in 
the indictment. 

******* 

“What the law and reason require is not identity 
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of sound, but identity of the person—the substance, 
and not the shadow. 

******* 

'‘The requirement of law, that the allegations and 
proofs in a cause should be conformable each to the 
other, and that there should be no variance between 
them, is intended to subserve two purposes: 1st. That 
a defendant should be distinctly and specifically ad¬ 
vised of the charges against him, so as to enable him 
properly to make his defense, and that lie should not 
be taken by surprise in the testimony at the trial; 
2d. That the judgment in the case might be pleaded 
with effect in any subsequent suit for the same offense 
or the same specific cause of action. Can any one sup¬ 
pose for a moment that the alleged variance in the 
name of the child in this case operated as a surprise 
upon the defendants? And can any one doubt for a 
moment that the judgment here rendered against the 
defendants would be pleadable in bar of any further 
prosecution for the same offense?” 

This last expression of Mr. Justice Morris, that the law 
requires the substance, not the shadow, is fully satisfied by the 
letter set out in the indictment in this case. The substance 
and meaning of the letter is in nowise changed by the slight 
clerical errors. This court has, by its decision in the 
William .9 case, supra . eliminated the early English authori¬ 
ties. Under the decision in the Williams case, the indict- 
ment, in the case of Reg. vs. Drake, supra, holding the sub¬ 
stitution of the word “nor” for the word “not” Vtas a fatal 
variance, would serve all the purposes required by law, yet 
the English court held to the contrary. Applying the tests 
stated in the Williams case to the case at bar, it is conclusive 
that the indictment set forth a fully described offense, and 
that the appellant knew what he was required to meet, and 
that no court would permit another trial upon an indictment 
with a correct copy of the letter having the word “and” writ¬ 
ten out instead of being in character and including the word 
“would.” 
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The Action of the Trial Court in Hearing Out of the Pres¬ 
ence of the Jury Testimony as to Whether the Quincy 
Compton Letter Was Sent by Inspector Woltz to the De¬ 
fendant “by Reason of the Well-Founded Belief on the 
Part of the Inspector” that the Defendant Was Violating 
the Law and in Deciding That Question on the Evidence 
Adduced Was Correct. (Assignments of Error Nos. 3, 9, 
and 10.) 

The counsel for the appellant has grouped under this 
heading the third, ninth, and tenth assignments of error. 
The third assignment of error is practically in the wording 
of the heading on appellant’s brief. The ninth assignment 
of error is based upon the refusal of the trial court to grant 
the defendant’s prayer for instruction numbered one (Rec., 
}>. 24), requesting the court to direct a verdict for the de¬ 
fendant. The tenth assignment of error is based upon the 
refusal of the court to grant the defendant’s prayer num¬ 
bered six (Rec.. p. 24), which was in effect that the jury 
should render a verdict of not guilty if they found from the 
evidence that there was no such person as Quincy Compton, 
and the statements in the letter to the defendant were false 
and made for the purpose of entrapping the defendant and 
in pursuance of a plot or scheme adopted and carried out 
by the officials of the Post-Office Department to induce and 
solicit the defendant to mail a non-mailable letter. 

These assignments of error, as well as the fourth assign¬ 
ment of error, viz: in refusing to require the witness Woltz 
to give the name of the f>erson who he had testified had made 
complaint to him concerning the defendant, in the hearing 
of his testimony bv the court alone, can become material 
only upon the theory that it is no offense to mail a letter 
giving the information prohibited by the statute where such 
letter was in reply to a decoy letter written by a Government 




inspector. If it can be shown that the mailing of a letter 
under such circumstances is, nevertheless, an offense, there 
is no foundation for these assignments of error. 

(1.) It is an offense, under section 211 of the Criminal 
Code, to mail a letter giving the information 'prohibited by 
the statute, even though such letter be in reply to a decoy 
letter written by a Government inspector. 

Before entering into a discussion of the question presented 
by appellant’s brief, we shall, following the lines of his brief, 
refer to the principal adjudications bearing upon the ques¬ 
tion involved. 

Counsel has quoted, on pages 19 to 24 of his brief, por¬ 
tions of various opinions from State courts, to the effect that 
if one induce another to commit a crime he is to be consid¬ 
ered either as an accessory or, if the crime be committed on 
his property, to have so consented as to palliate the act done. 
The remarks of these various State courts were addressed to 
the cases under consideration, viz: burglary, larceny, and 
bribery. We do not find in any of these cases that a convic¬ 
tion was set aside on account of the acts of detectives, or one 
-acting as such, where the defendant is shown to have him¬ 
self done all of the acts constituting the essential elements 
of the crime charged. A careful discrimination between the 
necessary elements of the different crimes will account for 
the applications of different rules in different cases. Solic¬ 
itation is no excuse where the offense is one of the kind habit¬ 
ually committed and the solicitation merely furnishes evi¬ 
dence of specific conduct, viz: illegal sales of liquors and 
actual misuse of the mails in answering decoy letters. 

In the case of State vs. Jansen, 22 Kan., 349, a conviction 
of burglary was sustained by Brewer, Justice (subsequently 
Associate Justice of the Supreme Court), and in so doing 
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announced the rule, which we believe to be the correct doe- 
trine, as follows: 

“Even if he were a detective, and acting solely as 
such from the commencement to the close of his re¬ 
lations with Jansen, that would not necessarily purge 
the latter of guilt. The act of a detective may, per¬ 
haps, not be imputable to tlie defendant, as there is a 
want of a community of motive. The one has a crim¬ 
inal intent, while the other is seeking the discovery 
and punishment of crime. But where each of the 
overt acts going to make up the crime charged is per¬ 
sonally done by the defendant, and with criminal 
intent, his guilt is complete, no matter what motives 
may prompt or what acts be done by the party who 
is with and apparently assisting him. Counsel have 
cited and commented upon several cases in which de¬ 
tectives figured, and in which the defendants were 
adjudged guiltless of the crimes charged. But this 
feature distinguishes them: that some act essential to 
the crime charged was in fact done by the detective, 
and not by the defendant; and this act not being im¬ 
putable to the defendant, the latter’s guilt was not 
made out. Intent alone does not make crime. The 
intent and the act must combine; and all the ele¬ 
ments of the act must exist and be imputable to the 
defendant.” 

The Supreme Court, in 156 U. S., 604, cited this case with 
approval, as well as the note of Francis Wharton on “Decoy 
Solicitation,” in 10 Fed., 97, where the proposition is stated 
as follows: 

“That it is no defense that one was solicited to do 
a crime by another, excepting: (1), where an essen¬ 
tial element of the offense is that it should be against 
the will of the party injured, and in such case there 
must be an acquittal if it appears that the party in¬ 
jured invited the defendant to commit the offense, as 
is, for instance, the case in rape, highway robbery, 
and assaults; and (2), when there are physical con¬ 
ditions of an offense inconsistent with the trap, so 
that the conditions cannot exist where there is a trap, 
as in the case of burglary, where the door of a house 
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was opened by the owner, in which case there could 
be no ‘breaking,’ which is an essential element of the 
offense; or larceny, where the property stolen was 
delivered by an agent of the owner to the defendant, 
there could be no ‘taking’ against the will of the 
owner.” 


We shall later comment on the opinions of the State 
courts, cited by counsel for appellant, but suffice for the 
present to say, adopting the language of Mr. Justice Brewer 
above quoted, that the record in this case shows that: Each 
of the overt acts going to make up the crime charged was 
done by the appellant himself. His guilt is therefore com¬ 
plete, no matter what acts may have been done by the post- 
office inspector. 

The gist of the offense charged is a misuse of the mails. 
It is not the communication of the prohibited information, 
hut the mailing of a letter containing the information, that 
the statute condemns. The only crime charged is that the 
defendant did knowingly deposit, or cause to be deposited, 
for mailing or delivery, a letter giving information, di¬ 
rectly or indirectly, where or by whom acts or operations 
for producing and procuring of abortion will be done or 
performed. 

“It is not necessary to aver that the information 
was given to one who inquired for or desired the 
same.” 

Deyignac vs. United States, 113 Fed., 197 

(C. C. A.). 

“ 1 here is no reference in the statute to the design 
or intent that a man has in depositing non-mailable 
matter in the mail.” 

Knowles vs. United States, 170 Fed., 409 

(C. C. A.). 

The statute uses the words mailing or delivery, not mail¬ 
ing and delivery, 

5m 
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“The offense is evidently complete when a letter 
or notice giving the prohibited information is depos¬ 
ited in the mails duly addressed to a certain person. 
It is immaterial whether the information contained 
in the letter ever reaches the person addressed.” 

United States vs. Grimm, 45 Fed., 558. 

“The address goes only to the point of identifica¬ 
tion of the letter alleged to have been deposited.” 

United States vs. Hanis, 122 Fed., 551. 

“It matters not what the relationship of the sender 
or sendee is.” 

United States vs. Masgrave, 160 Fed., 700. 

“The letter of * * * (a post-office inspector 

soliciting information) is of importance only as an 
aid in interpreting the reply sent by the defendant 
through the mails.” 

Ackley vs. United States, 200 Fed., 177 (C. 
C. A.). 


All of the essential elements of the crime charged were 
proved against the appellant at trial. The Government was 
improperly and unnecessarily required to show how the 
“Quincy Compton” letter came to be written, because, where 
the defendant himself did all the acts essential to constitute 
the crime, it is no defense that the letter he mailed was in 
answer to a letter written by a post-office inspector. Even 
if the defendant had been so induced, it makes no difference, 
so long as he actually misused the mails in a manner pro¬ 
hibited by the statute. In a New York case of illegally sell¬ 
ing liquor to a detective, the court spoke of solicitations to 
commit crime as follows: 

‘ Even if inducements to commit crime could be 
assumed to exist in this case, the allegation of the de¬ 
fendant would be but the repetition of the plea as an¬ 
cient as the world, and first interposed in Paradise: 
‘The serpent beguiled me and I did eat.’ That de¬ 
fense was overruled by the great Lawgiver, and what- 




ever estimate we may form, or whatever judgment 
pass upon the character or conduct of the tempter, 
this plea has never since availed to shield crime or 
give indemnity to the culprit, and it is safe to say 
that under any code of civilized, not to say Christian, 
ethics, it never will.” 

Onondaga County Corners vs. Backus, 29 How. 

Pr., 33. 

With these points of view, let us now examine the post- 
office cases upon the question of “decoy solicitations.” 

Tn the case of Grimm vs. United States, 156 U. S., 604, 
it was contended that because the letter of the defendant 
stating that he would send photographs was deposited in 
the mails at the instance and solicitation of a post-office 
inspector who had written a decoy letter under a fictitious 
name, a conviction could not be sustained thereon. The 
court said: 

“A final matter complained of grows out of these 
facts ^ It appears that the letters to defendant—the 
one signed ‘Herman Huntress,’ described in the sec¬ 
ond count, and one signed ‘William W. Waters,’ de¬ 
scribed in the fourth count—were written by Robert 
W. McAfee; that there were no such persons as Hun¬ 
tress and Waters; that McAfee was and had been for 
years a post-office inspector in the employ of the 
United States, and at the same time an agent of the 
Western Society for the Suppression of Vice; that 
for some reasons not disclosed by the evidence Mc¬ 
Afee suspected that defendant was engaged in the 
business of dealing in obscene pictures, and took this 
method of securing evidence thereof; that after re- 
ceibing the letters written by defendant, he, in names 
of Huntress and Waters, wrote for a supply of the 
pictures, and received from defendant packages of 
pictures which were conceded to be obscene. Upon 
these facts it is insisted that the conviction cannot 
be sustained, because the letters of defendant were 
deposited in the mails at the instance of the Govern¬ 
ment, and through the solicitation of one of its offi- 
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cers; that they were directed and mailed to fictitious 
persons; that no intent can he imputed to defendant 
to convey information to other than the persons 
named in .the letters sent by him, and that as they 
were fictitious persons there could in law he no intent 
to give information to any one. This objection was 
properly overruled by the trial court. There has 
been much discussion as to the relations of detectives 
to crime, and counsel for defendant relies upon the 
cases of United States vs. Whittier, 5 Dillon, 35; 
United States vs. Matthews , 35 Fed. Rep., 890; United 
States vs. Adams . 59 Fed. Rep., 674; Saunders vs. 
People, 38 Michigan, 218, in support of the conten¬ 
tion that no conviction can be sustained under the 
facts in this case. 

“It is unnecessary to review these cases, and it is 
enough to say that we do not think they warrant the 
contention of counsel. It does not appear that it was 
the purpose of the post-office inspector to induce or 
solicit the commission of a crime, but it was to ascer¬ 
tain whether the defendant was engaged in an un¬ 
lawful business. The mere facts that the letters were 
written under an assumed name, and that he was a 
Government official—a detective, he may be called— 
do not of themselves constitute a defense to the crime 
actually committed. The official, suspecting that the 
defendant was engaged in a business offensive to good 
morals, sought information directly from him, and 
the defendant, responding thereto, violated a law of 
the United States by using the mails to convey such 
information, and be cannot plead in defense that he 
would not have violated the law if inquiry had not 
been made of him by such Government official. The 
authorities in support of this proposition are many 
and well considered. Among others reference may 
be made to the cases of Bates vs. United States. 10 
Fed. Rep. 92. and the authorities collected in a note 
of Mr. Wharton, on page 97; United States vs. Moore , 
19 Fed. Rep. 39; United States vs. Wight, 38 Fed. 
Rep. 106. in which the opinion was delivered by Mr. 
Justice Brown, then district judge, and concurred in 
by Mr. Justice Jackson, then circuit judge; United 
States vs. Dorsey, 40 Fed. Rep. 752; Commonwealth 





vs. Baker, 155 Mass. 287, in which the court held that 
one who goes to a house alleged to he kept for illegal 
gaming, and engages in such gaming himself for the 
express purpose of appearing as a witness for the Gov¬ 
ernment against the proprietor, is not an accomplice, 
and the case is not subject to the rule that no convic¬ 
tion should he had on the uncorroborated testimony 
of an accomplice; People vs. Noelke, 94 N. Y. 137, in 
which the same doctrine was laid down as to the pur¬ 
chaser of a lottery ticket, who purchased for the pur¬ 
pose of detecting and punishing the vendor; State vs. 
Jansen, 22 Kansas, 498. in which the court, citing 
several authorities, discusses at some length the ques¬ 
tion as to the extent to which participation by a de¬ 
tective affects the liability of a defendant for a crime 
committed hv the two jointly: State vs. Stickney, 53 
Kansas, 308. But it is unnecessary to multiply au¬ 
thorities. The law was actually violated by thie de¬ 
fendant; he placed letters in the post-office which 
conveyed information as to where obscene matter 
could he obtained, and he placed them there with a 
view of giving such information to the person who 
should actually receive those letters, no matter what 
his name; and the fact that the person who wrote 
under these assumed names and received his letters 
was a Government detective in no manner detracts 
from his guilt.” 

Tn the same case of the United States vs. Grimm , 50 Fed., 
528, the district court said: 

“The next inquiry is whether the act complained 
of—that is to say, the deposit of non-mailable letters 
in the mail—loses its criminal character because the 
letters were sent to a person in the service of the Post- 
Office Department, in response to an inquiry made by 
that person under an assumed name, and for the pur¬ 
pose of detecting the defendant in the commission of 
a crime. This question must be decided in the light 
of authority, and without reference to the other ques¬ 
tion that has sometimes been discussed, whether a 
person is ever justified in resorting to artifice or decep¬ 
tion for the purpose of discovering crime. In view 
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of what seem? to be the weight of authority at the 
present time, the eourt is compelled to decide the 
question last stated in the negative. Tf a letter gives 
information where obscene hooks or pictures can he 
obtained, it is an offense to deposit such a letter in the 
mail with intent to give such information, and 
thereby to aid in the sale and distribution of such 
books and pictures, even though the party addressed 
happens to be an official in the sendee of the Govern¬ 
ment, And. if such act is done voluntarily and in¬ 
tentionally.—that is to say, if the non-mailable letter 
is deposited in the mail by the accused without solici¬ 
tation on the part of the ofTicer that the mail be used 
to convey such intelligence,—the weight of judicial 
opinion seems to be that the act does not lose its 
criminal character, though the offense may have been 
committed in responding to an inquiry from a person 
in the Government service which was made under 
an assumed name for the purpose of concealing his 
identity. Bates rs. F. S., 10 Fed. Rep. 92, 100: 
U. 8. vs. Bott. 11 Blatchf. 340; People vs. Noelke, 94 
N. Y. 137. 142 : Excise Com. vs. Backus, 29 How. Pr. 
33, 39. 42: V. S. vs. Moore , 19 Fed. Rep. 39; F. S. vs. 
Wight. 38 Fed. Rep. 100, 109. Ill; F. S. rs. Dorsey , 
40 Fed. Rep. 752: F. S. vs. Whittier , 5 Dill. 35. 39; 
F. S. vs. Foye, 1 Curt. 304. It cannot be regarded 
as a valid excuse for a crime that some one has af¬ 
forded the accused a convenient opportunity to com¬ 
mit it, for the purpose of testing his honesty. Un¬ 
fortunately it seems to be necessary to apply such 
tests in order to suppress offenses of a certain class. 
Tn the case at bar the evidence did not show that the 
accused was solicited to commit the offense charged 
in the indictment. The selection of the public mail 
as the medium for giving information where the most 
lew r d and indecent pictures could be obtained was 
the voluntary act of the defendant, and he is crim¬ 
inally responsible therefor. The motions for a new 
trial and in arrest are therefore overruled.” 


It will be noted that this is a case of “giving of informa¬ 
tion,” not the sending of lewd pictures or obscene writing 
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through the mails. Counsel contends that the Grimm 
case is not applicable because “for some reason not disclosed 
by the evidence” the inspector “suspected the defendant was 
engaged in dealing with obscene pictures, and took this 
method of securing evidence thereof.” From an examina¬ 
tion of the briefs in the Grimm case, it appears that the post- 
office inspector, McAfee, testified: 

“That rumors reached him in some way that the 
defendant had in his possession, at his place of busi¬ 
ness, in the city of St. Louis, ‘some indecent pic¬ 
tures.’ ” 

It is not intimated or suggested that rumors had reached 
the inspectors that Grimm was using the mails unlawfully, 
and neither does the opinion so state. So far, then, it must 
be conceded that there was not in the Grimm case a scintilla 
of evidence that the defendant was making a practice of mis¬ 
using the mails—which is the only crime charged—and yet 
the Supreme Court held that, where the law was actually vio¬ 
lated by the defendant, the fact that his letter was in reply 
to a decoy letter of a Government detective written under 
an assumed name, in no manner detracts from his guilt. 

In Rosen vs. United States, 161 U. S., 29, a conviction for 
mailing an indecent paper in response to decoy letters was 
sustained. The court said: 

“Another contention of the accused is, that the 
paper alleged to have been mailed was sent in response 
to a decoy letter, and, for that reason, no crime was 
committed. It is only necessary to say that that 
question has been disposed of adversely to the de¬ 
fendant’s contention by Grimm vs. United States, 
156 U. S., 604, 611. In that case it was said: ‘The 
law was actually violated by the defendant; he placed 
letters in the post-office which conveyed information 
as to where obscene matter could be obtained, and 
he placed them there with a view of giving such in¬ 
formation to the person who should actually receive 
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those letters, no matter what his name; and the fact 
that the person who wrote under those assumed 
names, and received his letters was a Government de¬ 
tective, in no manner detracts from his guilt.* That 
doctrine was again announced in Goode vs. United 
States, 159 U. S., 663, 669, in which case it was said 
that the fact that ‘certain prohibited pictures and 
prints were drawn out of the defendant by a decoy 
letter written by a Government detective, was no de¬ 
fense to an indictment for mailing such prohibited 
publications. ’ ” 

Counsel for appellant is in error when he states, on page 
28 of his brief, that in the Rosen case there was no communi¬ 
cation whatever between the defendant and the inspector 
who caused the decoy letter to reach the hands of the accused. 

In the case of Price vs. United States, 165 U. S., 311, 
the court said: 

“One further ground for a reversal is made by 
counsel for plaintiff in error. It appears from the 
bill of exceptions that the Government inspector who 
instigated the prosecution in this case had been in¬ 
formed that the statute was being violated, and for 
the purpose of discovering the fact whether or not the 
plaintiff in error was engaged in such violation, the 
inspector wrote several communications of the nature 
of decoy letters, which are set forth in the record, 
asking the plaintiff in error to send him through the 
mail certain books of the character covered by the 
statute, which the plaintiff in error did, as is alleged 
by the prosecution and as has been found by the 
verdict of the jury. This lias been held to constitute 
no valid ground of objection. Rosen's case, supra, 
161 U. S., at page 42; Andrews vs. United States, 162 
U. S., 420.” 

In United States vs. Slenker, 32 Fed., 691, the following 
charge to the jury was given: 

“You are instructed that the detection of crime by 
means of test or decoy letters is allowable under the 



law; that the witnesses Barclay and McAfee were 
justifiable in resorting to this means to discover vio¬ 
lations of the postal laws, and their testimony is not 
to be discredited because they have resorted to this 
frequent, and frequently indispensable, mode of de¬ 
tecting crime. Their testimony is entitled to the 
same weight as that of other witnesses, subject, of 
course, to the same tests as to its truthfulness. 77 

In the case of Andrews vs. United States, 162 U. S., 420. 
the defendant was indicted for violation of section 3893 of 
the Re\ised Statutes (now section 211 of the Criminal 
Code), for mailing a lewd letter signed “Spero” in answer to 
a letter mailed by the post-office inspector Flynn, who had 
used the name ‘'Susan II. Budlong. 77 At the conclusion of 
the evidence for the Government the defendant moved the 
court to instruct the jury to acquit him upon the ground 
t t i an} offence had been committed it had been done at 
the request of Flynn, a Government officer. The Supreme 
Court, in sustaining the judgment of conviction for mailing 
such a letter, said: 

‘ Error is attributed to the court below in per¬ 
mitting the witness Flynn to testify in the case for 
the reason that he was an officer of the United States 
and that correspondence was carried on, through the 
mails, for the sole par pose of obtaining evidence 
from the defendant upon which to base the prosecu¬ 
tion. A similar contention was disposed of by this 
court in the case of Grimm vs. United States , 156 
U. S., 604, where it was said: * * * Goode vs. 

United States , 159 U. S., 663, though under a differ¬ 
ent statute is to like effect. 77 

The opinion in this case shows that the decoy letter was 
sent to the defendant for the sole purpose of obtaining evi¬ 
dence from the defendant upon which to base a prosecution, 
'and that if the offense had been committed, it was done at 
the request of the Government officer. The Supreme Court, 
under these facts, held that the conviction was proper, and 
relied upon the reasoning in the case of Grimm vs. United 
6m 
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States , 156 U. S., 604, and Goode vs. United States, 159 
U. S., 663. This case should, when read in connection with \ 

the opinions of that court in those cases, conclude the argu¬ 
ment of appellant that a solicitation by a Government in¬ 
spector to answer a decoy letter is a defense to the mailing 
of a letter containing the information prohibited by the 
statute. 

In the case of Ackley vs. United States, 200 Fed., 177, 
the Circuit Court of Appeals held that it is now too late to 
complain of decoy letters in cases of this character. The 
court said: 

“Complaint is made by counsel for appellant by 
reason of the fact that tlie letters by Leonard, the 
inspector, to defendant were under the assumed name 
of a woman, but for which the pamphlet and defend¬ 
ant's letters would not have been mailed. A party 
who persuades another to commit a crime is an ac¬ 
cessory, and as a witness is to be considered as such, 
and his testimony weighed accordingly. But when 
officers, or even a private citizen desirous of enforc¬ 
ing the laws, believes from general information, and 
as in this case, from the pamphlet reciting ‘Woman’s 
Doctor,’ ‘Woman's Friend,’ ‘Woman’s Syringes,’ 
‘Woman’s Antiseptic Germ Killing Powders,’ ‘Con¬ 
sultations only at my offices,’ ‘Syringes sent by 
freight only,’ then the officer had the legal, as he had 
the moral right to send ‘decoy letters.’ It is now too 
late to complain of decoys in such a case. Scott vs. 

United States , 172 U. S., 343; Price vs. United 
States, 165 U. S., 311; Rosen vs. United States, 161 
U. S., 30; Goode vs. United States, 159 U. S., 663; 

Grimm vs. United States, 156 U. S., 605; Shepard vs. 

United States (C. C. A., 8th Circuit), 160 Fed. Rep., 

584.” 

This language is addressed to the second count of the in- % 
dietment, the defendant having been acquitted on the first, 
third, and fourth counts. 

7 \ 

We have examined the transcript of the record in this case 
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and find that the post-office inspector Leonard, who wrote 
each of the letters of inquiry contained in the respective 
counts, stated that he came to make an investigation of the 
case on account of a newspaper advertisement, which was the 
cause of the investigation, which advertisement was as 
follows: 

*‘Dr. F. E. Ackley. Diseases of Women. 318 
Junction Bldg., Kansas City, Mo.” 

And the first thing he did was to write a letter to Dr. Ackley. 

In reply to this letter he received the circular referred to 
in the opinion and then wrote a second letter, which is relied 
upon in the second count of the indictment. We fail to find 
in the transcript of record in the Ackley case any other cause 
or inducement for the inspector to write the first letter than 
that before stated and the Circuit Court of Appeals held 
under the facts of that case that the officer had a legal as 
well as the moral right to send the decoy letter. The court 
required no other evidence of explanation, but held that it 
is now too late to complain of a decoy letter in such a case. 

Tt will be seen from the foregoing authorities that it was 
decided as a matter of law that the fact that the letter mailed 
hv the defendant was sent in reply to a decoy letter written 
by a Government inspector under an assumed name is no 
defense if the defendant himself misused the mails in the 
manner prohibited by the statute. 

In the Grimm case there is not to be found, either in the 
opinion or the briefs, the slightest suggestion that there was 
even a rumor that the defendant was misusing the mails. 
He was tried for a misuse of the mails, and the only rumor 
that had reached the post-office inspector was that the de¬ 
fendant had in his possession some indecent pictures. 

In the Rosen case the court assumes that the same rules 
apply to mailing indecent papers as those which apply to 
embezzlement or decoy letters. 
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In the Andrews case the court said that the decoy letter 
was sent by the inspector under an assumed name for the 
sole purpose of obtaining evidence from the defendant upon 
which to base a prosecution. 

And in the case of Shepard vs. United States, 160 Fed., 
5S4 (0. C. A.), infra, the refusal of the trial court to grant 
an instruction that if the post-office inspectors solicited the de¬ 
fendant to misuse the mails and the thing done is wholly a 
result of such solicitation, that such post-office inspectors 
should he regarded as accomplices and their testimony 
treated as that of accomplices, was approved. 

In the Ackley case there was not a particle more of evi¬ 
dence before the jury to excuse the inspector’s act of writing 

the letter than there is in this case, and vet the Circuit Court 

/ «/ 

of Appeals held that it is now too late to complain of decoy 
letters written under fictitious names. 

There is. therefore, not the slightest doubt that, in any 
aspect in which these various decisions, when read together, 
may he reviewed, the ultimate conclusion is inescapable that 
it is no defense that the letter giving the information pro¬ 
hibited by the statute was in reply to a decoy letter written 
by the Government inspector, no matter what the circum¬ 
stances attending the writing of such decoy letter were. It 
was, therefore, a matter of law for the court to decide and 
not a question of fact with which the jury was concerned. 

If these conclusions are correct the foundations are swept 
from under the appellant’s third, fourth, ninth, and tenth 
assignments of error, as neither the receiving of testimony 
of Woltz, out of the hearing of the jury, nor the failure to 
require Inspector Woltz to give the name of the person who, 
as he testified before the court, had made complaint against 
the defendant, nor the refusal of the court to direct a verdict 
for the appellant, nor the refusal to grant defendant’s sixth 
prayer, can be considered as error if the sending of the decoy 
letter bv the inspector Woltz was permissible and was no 
defense. 
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Other decisions on kindred propositions lead to the same 
conclusion. 

In the case of Shepard vs. United States , 160 Fed., 584 
(G. C. A.), the defendant was convicted for mailing a letter 
giving information where forbidden literature could be ob¬ 
tained, which letter was in response to one written by the 
Government official. The trial court refused an instruction 
to the effect that if one person solicits another to do an act 
forbidden, and the thing done is wholly as a result of such 
solicitation and would not have been done otherwise, the per¬ 
son soliciting the act is an accomplice, and hence the jury 
should not convict the defendant on the testimony of such 
persons who solicited the writing of the letter by the defend¬ 
ant. unless corroborated. The court said: 

“This instruction was leveled at the witnesses Mc¬ 
Afee and Latimer, who had conducted the corre¬ 
spondence with the defendant’s book concern. A re¬ 
sort to such means of obtaining information by the 
Post-Office Department as to whether the party sus¬ 
pected is engaged in employing the mails for the dis¬ 
semination of such vicious, immoral literature, has 
been approved so often by the courts as to place the 
practtice beyond the field of discussion. * * * 

“Had the requested instruction been given in its 
entirety it would have been essentially vicious. In 
cunning phraseology it conveyed the thought that in 
the act itself the inspectors had subjected themselves 
to criticism: that the jury might regard them as ac¬ 
complices hv inducing the violation of the statute, 

^ * were ‘corroborated upon some material 

point, which of itself and without the aid of the testi¬ 
mony of such witness, tends to prove the defendant 
* ’ 1^ ^ s in the face of the uncontradicted fact 

that the letters and pamphlets had passed through the 
post-office, that the defendant admitted authorship 
of the letters, and the indisputable evidence that he 
knew the vicious character of the hooks sought. 

"Touching this matter the court charged the iurv 
as follows: 

“ ‘Comment has been made as to certain decoy let- 
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ters which were introduced in evidence. Consider¬ 
able criticism has been indulged in at the expense of 
the writers of those letters. The defendant is the only 
person on trial before you—not the writers of those 
letters. It is no defense, even if those parties are 
guilty of wrongdoing; you are not called on to find 
them guilty of any offense—you are to be satisfied 
of the guilt of the defendant. But, if the evidence 
shows that in writing these decoy letters, any of the 
parties who have testified have acted in a reprehensi¬ 
ble wav, vou can of course consider that fact in deter- 
mining the weight that you will give to their testi¬ 
mony.’ ” 

This case in effect decides that a post-office inspector can¬ 
not be considered as an accomplice even if he, by his letter, 
solicits the defendant to use the mails in the manner pro¬ 
hibited by the statute, and the mails are unlawfully used 
wholly as a result of such solicitation. 

The courts have repeatedly held that a test or decoy letter 
mailed by a Government inspector to a fictitious person and 
to a fictitious address, and not meant or intended to be de¬ 
livered, was the subject of embezzlement. 

In Goode vs. United States, 159 U. S., 663, the conviction 
of the defendant under section 5467 for embezzling a 
letter was affirmed. It was contended that the letter was not 
a letter in point of fact, and that it was only a decoy letter 
written by a Government inspector under a fictitious name. 
The court said: 

‘‘That the fact that the letter was a decoy is no de¬ 
fense is too well settled by the modern authorities to 
be now open to contention. King vs. Egginton, 2 
Bos. <fc Pull. 508; United States vs. Foye . 1 Curtis, 
364; United States vs. Cottingham, 2 Blatehford, 
470; Bates vs. United States, 10 Fed. Rep. 92. 97; 
United States vs. Whittier, 5 Dillon, 35, 39; United 
States vs. Moore, 19 Fed. Rep. 39; United States vs. 
Wight, 38 Fed. Rep. 106; United States vs. Matthews, 
35 Fed. Rep. 890, 896; United States vs. Dorsey, 40 
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Fed. Rep. 752. Indeed, this court held at the last 
term, in Grimm vs. United States, 156 U. S. 604, that 
the fact that certain prohibited pictures and prints 
were drawn out of the defendant, by a decoy letter 
written by a Government detective, was no defense to 
an indictment for mailing such prohibited publica¬ 
tions.” 

In Montgomery vs. United States, 162 U. S'., 410, the facts 
were similar to the case of Goode vs. United States, 159 U. S., 
663, and the court held the Goode case as authority for deny¬ 
ing the request to instruct the jury that, as the letters taken 
were mailed for the purpose of entrapping defendant into 
the commission of a crime, there could be no conviction of 
the defendant for the taking of said letters. 

In the case of U. S. vs. Dorsey, 40 Fed., 752, the defendant 
was convicted of the embezzlement of a decoy letter. It was 
held that the use of test or decoy letters by inspectors of mails, 
for the purpose of ascertaining the depredators of the mails, 
is proper and justifiable as a means to that end. The court 
said: 

“It is no defense to the defendant that the purpose 
was to give him an opportunity to rifle its contents, if 
he saw proper to do so. though this was the only pur¬ 
pose of its being placed in his possession.” 

In Hall vs. United States, 168 U. S., 632, the defendant 
was convicted of embezzling a letter containing money, and 
the evidence showed that the Government detectives had es¬ 
pecially prepared the letter and designed it as a test and 
decoy letter, and it contained marked bills and was addressed 
to a fictitious person at a fictitious address, and that they did 
not intend that the letter should be delivered to Mrs. Susan 
Metcalf or to the address, and that it could not be delivered 
to that person at that address. It was said: "A test or decoy 
letter comes within the statute. Good vs. United States, 159 
U. S., 663; Montgomery vs. United States, 162 U. S., 410.” 
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In the case of Scott vs. United States, 172 U. S., 343, it 
was held that the defendant was convicted for embezzling a 
letter which was not addressed to an existing person at an 
existing place, or to a real or genuine address. The letter 
was prepared by the post-otlice inspector and the money 
placed therein by him. Defendant requested the court to 
charge that such a letter was not within the meaning of the 
statute, which request the trial court refused and the de¬ 
fendant was thereupon convicted. The court said: 

“We think the court below was also right in its 
refusal to charge as above requested regarding the 
decoy letter. The correctness of the ruling has in 
substance already been upheld by this court. * * * 
The difficulties of detecting this kind of crime are 
very great, and the statute ought not to be so con¬ 
strued as to substantially prevent a conviction under 
it. A decoy letter is not subject to the criticism fre¬ 
quently properly made in regard to other measures 
sometimes resorted to. that it is placing temptation 
before a man and endeavoring to make him commit 
a crime. There is no temptation by a decoy letter. 
It is the same as all other letters to outward appear¬ 
ance, and the duty of the carrier who takes it is the 
same. 

“The fact that it is to a fictitious person is in all 
probability entirely unknown to the carrier, and even 
if known is immaterial.” 

In the case of United States vs. Whittier , 5 Dillon, 35 (re¬ 
lied on by appellant), the court held that a letter in response 
to a decoy letter asking whether the defendant could furnish 
an absolutely sure way to prevent conception and what it 
would cost, which reply letter states, “I have what you desire 
It is perfectly safe, sure and healthful and can easily be 
used. Price ten dollars. Sent by express only on receipt 
of price,” did not on its face show that it was within the 
prohibition of the statute. The court based its decision upon 
the single ground that such a letter addressed to a person 
who had no existence and which on its face gave no informa- 



tion of the prohibited character, which was brought into 
existence only by the fictitious letter of inquiry written by 
the detective, is not “the giving of information 5 ’ within the 
meaning of the statute, and hence the court quashed the 
indictment. In regard to this opinion, it is sufficient to say 
that this early decision has not been followed by either the 
Circuit Court of Appeals or the Supreme Court, and it is 
now the well-settled law, under the authorities hereinbefore 
cited, that the decoy letter and the letter sent by the defend¬ 
ant must be read together. Judge Dillon’s opinion in the 
Whittier case assumes that the letter sent by the defendant 
must, standing alone, on its face, give the information of 
prohibited character. 

In the course of the opinion Judge Dillon remarks: 

“If a letter of inquiry seeking the prohibited in¬ 
formation had been written by an actual person 
under a feigned name, an answer in replv, giving 
such information, would present a case distinguish¬ 
able, it would seem from the one under considera¬ 
tion. * * * In order to prevent a misconcep¬ 

tion of the decision now* made, it may be proper to 
add that we only decide the narrow’ and single point 
that the letter written and deposited did not give the 
prohibited information, hence is not wdthin the 
statute. It w’ould present a different case for con¬ 
sideration if the letter w’ritten and deposited by the* 
defendant had been capable, into whosesoever hands 
it might have fallen or come, of imparting the pro¬ 
hibited information.” 

Even Judge Dillon in this opinion recognizes that a letter 
written in reply to a decoy letter is nevertheless within the 
prohibition of the statute and an offense thereunder, pro¬ 
vided it imparts the objectionable information into whoseso¬ 
ever hands it may fall. 

This decision has, on several occasions, been offered as 
authority sustaining the proposition that decoy solicitations 
by Government inspectors excuse the crime, but has not 
been followed either by the Supreme Court of the United 
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States or by the Federal courts in any case that we have 
been able to find, excepting the nisi prius case of United 
States vs. A dams, 59 Fed., 074, in the District Court, which 
case these courts have equally declined to follow. The 
Adams case, supra, was submitted to the court without a 
jury on an agreed statement of facts which showed that the 
Government inspector not only requested the defendant to 
use the mails, but enclosed with his decoy letter a postage 
stamp, and the District Court, in its opinion, condemned 
such practice. Though this case has been repeatedly quoted as 
authority for the proposition that if the Government agent 
was not engaged in detecting crime, but in procuring its 
commission, the procured act does not constitute a crime, it 
Jias never been followed either by the Supreme Court or the 
Federal courts. It stands alone opposed by repeated later 
rulings to the contrary. 

In the case of United States vs. Somers, 164 Fed., 259, 
the court said: 

“The ruling in United States vs. Whittier, 28 Fed. 
Cas., 591 (No. 16,688), that the statute against mail¬ 
ing obscene books, etc., does not extend to the case 
of a letter written by the defendant to a person who 
had no existence, in answer to a decoy letter of a 
detective, and which, on its face, gives no informa¬ 
tion of the prohibited character, has been disap¬ 
proved by the Supreme Court in Grimm vs. United 
States, 156 U. S., 604.” 

In the Grimm case the Supreme Court said: 

“There has been much discussion as to the rela¬ 
tions of detectives to crime, and counsel for defend¬ 
ant relies upon the cases of United States vs. AVhit- 
tier, 5 Dillon, 85; United States vs. Matthews, 35 
Fed. Rep., 890; United States vs. Adams, 59 Fed. 
Rep., 674; Saunders vs. People, 38 Michigan, 218, 
in support of the contention that no conviction can 
be sustained under the facts in this case. 

“It is unnecessary to review these cases, and it is 
enough to say that we do not think they warrant the 
contention of counsel.” 



It is therefore submitted that abundant authority sup¬ 
ports the proposition that it is an offense, under section 211 
of the Criminal Code, to mail a letter giving the informa¬ 
tion prohibited by the statute, even though such letter be 
in reply to a decoy letter written by a Government in¬ 
spector. 


(2) State Authorities Cited by Appellant Have No Direct 
Bearing on the Question Involved in This Case. 

Counsel for the appellant has referred to and quoted from 
various opinions of text-writers and various State courts in 
support of the proposition that where a crime is suggested 
and induced by a detective or prosecuting witness there can 
be no conviction. A review of these cases leads to the con¬ 
clusion, as expressed by Francis Wharton in his note in 10 
Fedoial Reports, page 06; that they may be grouped under 
two heads, namely: (1) where the will of the person injured 
is an element of the offense so that if the person injured 
consents one of the essential elements of the offense is want¬ 
ing, and (2) where physical conditions exist protecting 
property and an essential element of the crime is the elimi¬ 
nation of the physical conditions bv the accused, which if 
done by the owner, or consent of the owner, deprives the 
act of the essential elements of a crime, for instance in 
burglary where the owner or his agent unlocks or opens a 
door of a house thus admitting the thief, in which case it is 
held there can be no burglary. 

In the note in 81 Am. Dec., 365, quoted on page 18' of 
appellant’s brief, it is further said: 

“The owner of property, who exposes it in expecta¬ 
tion that it will be stolen by one whom he suspects 
to be a thief, is not thereby held to have consented 
to the unlawful taking of the property. * * * 

The fact that facilities for committing an offense 
are afforded, or even that temptations to its com- 


mission are put in the way of the offender by one 
who is seeking to entrap him will not affect the ques¬ 
tion of his guilt or relieve him from legal responsi¬ 
bility for the crime.” 

This part of the note is particularly applicable to the 
facts shown by the record in this case. 

The quotation from McClain's Criminal Law, on page 19 
of appellant’s brief, comes from a section that is headed 
‘‘Consent of owner—collusion,” and the first sentence of that 
section reads: “The essential element of trespass is absent 
where the taking is with the owner s consent.” 

Similarly the same doctrine was announced in McAdams 
vs. State, 8 Lea. 456. A conviction of larcenv was sustained 
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where the evidence showed that the person’s property which 
was taken had not agreed to the taking. The court also said: < 

“To constitute larceny, the possession of the prop¬ 
erty must be taken against the will of the owner. If, 
therefore, the owner directs his servant, or other 
empolvee. to deliver property to a supposed thief 
who had not formed the design to steal it, and the 
latter take it, there would be no larceny, even it 
seems if the taking be with felonious intent: Kemp 
vs. State, 11 Hum., 320. If, however, the owner 
suspects that an offense is to be committed, and, in¬ 
stead of taking precautions against it, sets a watch, 
and detects and arrests the offender, he does not so 
consent to the taking as to excuse the crime. A man 
may direct his servant, or third person, to appear to 
encourage the design of a thief, and lead him on 
until the offense is complete, so long as he does not 
induce the original intent, but only provides for its 
discovery after it has been formed: Dodge vs. Brit¬ 
tain, Meigs, 84.” 

In O'Brien vs. State, 6 Tex. App., 665, the defendant was 
convicted under the Texas statute providing that it shall 
be a crime for any person to bribe or offer to bribe a sheriff 
or officer to permit prisoners to escape from custody. The 
court held that, as the intent originated with the officer 
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himself, the act of receiving a bribe under such circum- 
I stances was not within the spirit of the statute. In so doing 

it held that the term “bribe” as used in the statute meant a 
gift for the purpose of inducing an officer to permit prisoners 
to escape. Tt must be assumed that the court, in saying the 
act complained of, done under the circumstances of that case 
was not within the spirit of the statute, meant that as the 
offer to }>e bribed came from the prosecuting witness who 
was the officer to whom the bribe was offered that the will 
of such officer was not affected by the act and hence there 
was no offense. 

Tn Cliff Crowder vs. State, 50 Tex'. Grim. Ap., 92, the 
court also said if the owner of property in order to 
detect a thief induces a detective merely to encourage the 
thief’s design and lead him on, it would still be theft, pro¬ 
vided lie did not induce the original intent on the part of 
the thief. 

The case of Savnders vs. People, 32 Mich., 218, is one in 
which the intent to commit burglary originated with the 
defendant himself, and not with the officer or complaining 
witness and the door was left open by a police officer so the 
defendant could enter. The conviction was set aside because 
of the errors in the reception of evidence, and in so doing 
Judges Marston and Campbell used strong words in an 
arraignment of the acts of the State officers. As it appears 
from the decision that the plan originated with the defend¬ 
ant himself, the decision in this case is in direct- conflict 
with the various authorities cited by appellant, and is not 
sustained either by former or subsequent cases. Michigan 
courts alone hold that if the plan and intent originated with 
the defendant and he himself does the acts prohibited, that 
he may lie found innocent if detectives have assisted him 
in executing his own project. No cases are cited by these 
two judges in support of their views concerning the acts of 
the police officer, and the opinions rather express the temper 
of the court than a statement of the law. 

In the case of United States vs. Wright, 38 Fed., 106, 
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which was an embezzlement case of a decoy letter, the court 
refused to follow the case of Saunders vs. People, supra, say¬ 
ing: 

‘“This opinion, however, is in direct conflict with 
Rex vs. Eg gent on, 2 Bos. and P., 508; Rex vs. 
Lawrence, 4 Cox Crim. Cas., 438; Reg. vs. Johnson, 
Car. & M., 218, and with Reg. vs. Williams, 1 Car. & 
K, 195 ” 

The Supreme Court likewise refused to follow this case 
in the case of Grimm vs. United States, 156 U. S., 604. 

The case of People vs. McCord, 76 Mich., 200, was decided 
by Judge Campbell, who evidently still had in mind the 
same hostility towards detectives as he had expressed in the 
Saunders case. The defendant was convicted of burglary 
and the Appellate Court, in setting aside the conviction, 
found that there was absolutely no proof of breaking, and 
hence there could be no conviction of burglary. The court 
said that it did not appear that the defendant was an active 
agent in the crime, but was guilty of abetting one Flint who 
acted under the authority of the owners of the premises, and 
therefore, the defendant could only be found guilty if Flint 
was guilty. The court further said it would be absurd to 
hold Flint guilty of burglary, as he did what he was ex¬ 
pected to do by the owners of the premises, and had no such 
intent to steal as would make him guilty of burglary. This 
case, therefore, comes fully within the statement made by 
Mr. Wharton. 

The ca«e of L ove vs. Pi-ople, 100 Ill., 501, was a clear case 
of a detective preying for weeks on the minds of dissolute 
young men and finally inducing them to go a long way from 
home, and after getting them intoxicated, leading them to an 
office, the door of which the detective (Robinson) opened 
himself, and subsequently the detective opened the safe him¬ 
self and took out of the safe marked money and gave it to the 
defendants. It appears that the owmer of the office, one 


Iloag, had consented that Robinson should enter in this 
manner, and the court said: 

“One does not escape the conviction that Robinson 
entered that office with Hoag's consent. If Robin¬ 
son entered the building with Hoag’s consent and 
took the money with no intent of stealing it, but in 
pursuance of a previously arranged plan between 
him and Hoag, intending solely to entrap the defend¬ 
ant into the apparent commission of a crime, it is 
clear that no burglary was committed, there being 
no felonious intent on the part of Robinson in en¬ 
tering the building or taking the money. If no 
burglary was committed by Robinson because of an 
absence of a felonious intent, the defendant could 
not have been an accomplice and privy to a burglary. 
Speiden vs. State, 3 Tex. App., 156; People vs. Col¬ 
lins, 53 Cal., 185; Allen vs. State, 40 Ala., 334; 
Eggenton’s case, 2 East s Cr. L., 666; Regina vs. 
Johnson, 1 Car. A M., 218; McDaniel s case, Foster, 
121; Ream’s ca.se, 2 East’s Cr. L., 734; Kemp vs. 
State, 11 Humph., 320; Lyons vs. People, supra.” 

In the case of States vs. Hays, 105 Mo., 76, one Hill, acting 
under the knowledge and consent of the owners of a ware¬ 
house, himself broke and entered the warehouse and passed 
out a piece of bacon to the defendant, who was tried and 
convicted of burglary. The Appellate Court, in setting aside 
this conviction, held that as Hill committed no crime in 
entering the wareroom, and was but a passive agent in the 
transaction, the defendant could not be convicted of 
burglary, nor anything but petit larceny of the bacon which 
he took outside the house from Hill with the intent to carry 
it away. The court said: 

“He (Hill) did not raise the window and enter 
the building with intent to commit crime, but sim¬ 
ply to entrap defendant into the commission of 
crime and have him captured. * * * Where the 

owner learns that his property is to be stolen he may 

employ detectives and decoys to catch the thief. ; ’ 

* * * 
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The court then quoted from Judge Brewer’s opinion in 
State vs. Jansen f 22 Kans., 498, as to the relation of acts of 
the detectives and the thief where a crime is alleged to have 
been committed by the two, as follows: 

“ ‘Where each of the overt acts going to make up 
the crime charged is personally done by the defend¬ 
ant and with criminal intent, his guilt is complete 
no matter what motives may prompt, or what acts 
done by the party with him and apparently assist- 
ing. * * * The intent and act must combine, 
and all the elements of the act must exist to be im¬ 
putable to the defendant.' ” 

‘‘Applying the principles here announced to the 
case at bar, we find that the defendant did not com¬ 
mit every overt act that went to make up the crime.” 

In State vs. Waghalter, 177 Mo., 670, a detective took 
property from a railroad company at the time when he was 
the agent and in the employ of that company. The property 
was taken with full knowledge and consent of the rail¬ 
road officials and delivered to a driver of a wagon to con¬ 
vey to the defendant, who was convicted of receiving 
stolen goods knowing them to be stolen. The court held 
that the evidence established beyond a peradventure that 
there was no felonious taking of the goods, because they 
were taken with the expressed connivance and consent 
of the company and thus, as the essential elements of steal¬ 
ing were absent, the goods received could not be consid¬ 
ered stolen goods. The court based its opinion upon a 
review of the authorities to the effect that to constitute lar¬ 
ceny the taking must be either actually or constructively 
without the owner’s consent, and where consent is given 
there is no larceny. 

In Connor vs. People, 18 Colo., 373, it was held that a 
conspiracy to commit larceny cannot be committed when 
property is taken with consent of the owner, although the 
defendant had formed an intent to steal the property taken. 
Larceny is the taking of property without the consent of 
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the owner. Ihe essential element of the crime was wanting 
in this case. I his is then merely another case within the 
rule announced by Mr. Wharton. 

In the case of State us. Dndoussat, 47 La., Ann., 997, 
the conviction of the defendant for receiving a bribe was 
affirmed and the court expressed the opinion that, as the 
Louisiana statute for receiving a bribe did not make the 
intent of the giver an element, a conviction w r ould hold al¬ 
though the giver merely intended to lay a trap for the de¬ 
fendants receiving the money in order to gain evidence upon 
which to base criminal charge. 

Ihe reasoning of this case appears to be particularly ap¬ 
plicable to the case now under consideration by this court. 
Section 211 of the Criminal Code does not make the receipt 
of the information contained in the letter by the addressee 
an element of the offense, nor is the statute concerned with 
what effect the information contained in the letter may have 
or produce upon the mind of the addressee. The offense is 
complete when the letter giving the information is mailed, 
irrespective of whether the letter is ever received or actually 
conveyed to the addressee, or what effect it might have on 
the mind of the addressee. Neither does the statute make 
the design and intent of the defendant an element of this 
offense against the postal laws any more than the statute of 
Louisiana makes the intent of the giver of a bribe an ele¬ 
ment to the crime of receiving a bribe, and the court may 
not read into the statute as an element of a crime charged 
that which Congress has failed to make an element. 
Knowles vs. United States, 170 Fed., 409 (C. C. A.); War¬ 
ren us. United States, 183 Fed., 718 (C. C. A.). 

In the case of the United States us. Healy, 202 Fed., 349, 
the defendant was convicted for selling intoxicating liquor 
to an Indian. It appeared that there was nothing in the 
appearance, speech, or dress of the decoy who purchased the 
liquor to put the defendant on notice that he w*as an Indian, 
and he was ignorant of that fact. The statute, however,' 
made the act of selling liquor to an Indian an offense re- 
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gardless of the intent of the seller. The court held that 
conviction under such circumstances is unjust and contrary 
to public policy, and said: 

“Decoys are permissible to entrap criminals, but 
not to create them; to present opportunity to those 
having intent to or willing to commit crime, but 
not to ensnare the law-abiding in unconscious offend¬ 
ing. Where a statute, as here, makes an act a crime 
regardless of the actors intent or knowledge, ignor¬ 
ance of fact is no excuse if the act be done volun¬ 
tarily; but when done upon solicitation by the Gov¬ 
ernments instrument to that end ignorance of fact 
stamps the act as involuntary, and excuses, or at least 
estops the Government from a conviction. In the 
former case the actor is bound to know the facts, and 
acts at his peril. In the latter case lie is relieved 
of the obligation by the Government’s invitation, 
which is in the nature of fraudulent concealment 
and deceit, and, if not consent, yet doth work an 
estoppel. * * * In the case at bar the act is in¬ 
nocent but for the status of the solicitor, and because 
he is a decoy of concealed disability the act is blame¬ 
less, and is estoppel against conviction. Were it 
otherwise honest men could easily be made felons. 
Many of the Government's Indian wards are not dis¬ 
tinguishable from Caucasians.” 


That part of the opinion which states “Where a statute, 
as here, makes an act a crime regardless of the actor’s in¬ 
tent or knowledge, ignorance of the fact is no excuse if the 
act be done voluntarily” is particularly applicable to the case 
under consideration. Section 211 ol the Criminal Code 
makes it an offense for one to deposit in the mails a letter 
containing information prohibited by the statute regardless 
of anv other element than that it shall be deposited n\ ith 
knowledge that it does give such information. The defend¬ 
ant’s ignorance of the fact that the “Quincy Compton ’ letter 
was fictitious is no excuse, and the court has no concern 
with such fact, as it is not made an element of the crime. 

These authorities come fully within the ruling of the de- 
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cision of Justice Brewer in the case of State vs. Jansen , 22 
Kans., 498, cited with approval in the Grimm case, 156 U. S., 
604, and within Mr. Wharton’s note, 10 Fed., 97, cited in the 
same case. A more complete review of kindred authorities 
than those cited by appellant will be found in the note in 25 
L. R. A., 341. 

A summarized review of the State authorities cited by ap¬ 
pellant will show that the expressions used in the opinions 
quoted from in appellant’s brief were addressed to cases 
where the facts are utterly dissimilar to those now under con¬ 
sideration, and in no case was a conviction set aside, or the 
crime excused, where the defendant had himself done all the 
acts constituting the essential elements of the crime. These 
cases may be summarized as follows: In the McAdams case, 
8 Lea, 455, a conviction of larceny was affirmed where it 
appeared that the owner had not consented to have his prop¬ 
erty taken, and the defendant had thus done all the acts con¬ 
stituting the crime. In the O’Bnen case, 6 Tex. App., 665, a 
conviction of offering a bribe was reversed because the sug¬ 
gestion had come from the person who received the bribe, 
and his will w T as not thereby affected. Bribery belongs to 
those classes of cases where the influence on the will of the 
victim is material. In the Saunders case, 32 Mich., 218, and 
the McCoid case, <6 Mich., 200, convictions of burglary were 
set aside upon the ground that there was no proof of break- 
ing, and theiefore the essential element of burglary was 
wanting. In the Love case, 160 Ill., 501, conviction of bur¬ 
glary was set aside wdiere it appeared that the premises were 
entered b\ the detective with the consent of the owner, and 
as the entry of the detective was not with felonious intent, 
such act could not be imputed to the defendant through the 
innocent act of the detective. The defendant did not him¬ 
self commit every overt act that went up to make the ingre¬ 
dients of burglary, and so his conviction was set aside. In 
the Waghalter case, 177 Mo., 676, a conviction for receiving 
stolen goods was set aside where it appeared that the goods 


were taken with the consent of the owner, and therefore 
could not be considered stolen goods, and so the receipt of 
such property could not he hold to be receipt of stolen goods. 
In this case, again, the essential elements of the crime were 
found wanting. In the Connor case, 18 Colo., 373, a convic¬ 
tion of conspiracy to commit larceny was set aside where it 
appeared that the owner of the property had entered into 
the conspiracy and consented to his property being 
taken, and therefore an essential element of the crime 
was wanting. In the Dndouwit case, 47 La. Ann., 997, 
a conviction for receiving a bribe, brought about by the 
bribe being offered by a detective, was affirmed, as it appeared 
that the Louisiana statute did not make the intent of the 
giver an element of the crime of receiving a bribe, and the 
defendant was held to have been properly convicted where 
he had himself performed all the acts constituting the crime 
of receiving a bribe. In the Hcalif case, 202 Fed., 349, a 
conviction for selling liquor to an Indian, under a statute 
which made such act an offense regardless of the intent of 
the seller, was set aside where it appeared that the liquor was 
purchased by a Government detective whose appearance 
was in all respects that of a white man, but who, in fact, had 
Indian blood in his veins. The court held that this was 
clearly a case of a trap, as the act had not been done volun¬ 
tarily, but through the fraudulent concealment and deceit 
of the Government inspector. 

It wall be seen from the foregoing review of these cases 
that in none of them was conviction set aside where each of 
the overt acts going to make up the crime was proved to have 
been personally done by the defendant and with criminal 
intent. The features that distinguish these State cases from 
the cases which we have cited under the last heading are that 
some essential elements to the crime charged were in fact 
done by the detective and not by the defendant, and on this 
account not imputable to the defendant, the defendant’s guilt 
was not made out. Intent alone does not make crime. The 
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intent and the act must combine, and if any of the elements 
of the act do not exist, or are not imputable to the defendant, 
his conviction may not be sustained. Such are the cases in 
the State courts cited by counsel for appellant. 


(3.) The sole purpose of hearing the testimony of In¬ 
spector Woltz out of the presence of the jury was to determine 

the question of the admissibility of the “Quincy Compton 
letter, which was a question of law for the court to deter¬ 
mine, and such action was not error. (Assignment of error 

3.) 

Appellant’s third assignment of error appears to be based 
upon a misconception of the reasons for the court’s aetion 
and of the facts appearing in the record. Appellant com¬ 
plains that the court erred “in receiving the testimony of the 
witness AVoltz out of the presence of the jury, as to how he 
came to write” and why he wrote the letter addressed to de¬ 
fendant and signed “Quincy Compton.” 

After reviewing various cases which he conceives appli¬ 
cable, counsel, on page 30 of appellant’s brief, says: 

“From this review of the authorities, it will be seen 
that it is everywhere admitted that the accused may 
be convicted if the commission of the offense with 
which he is charged originated in his own mind, or if 
the soliciting authority had good reason to believe 
• that he was engaged in the business of committing 
unlawful acts of a certain character and merely gave 
him an opportunity to commit such an offense.” 

This is apparently precisely what the trial court had in 
mind when it refused the offer of the district attorney to ad¬ 
duce testimony before the jury to the effect that the letter 
signed “Quincy Compton” was sent to defendant by reason 
of a well-founded belief on the part of the inspectors that he 
was violating the law with respect to the use of the mails for 
conveying information in respect to abortions. The trial 
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court was of the opinion that such evidence should be re¬ 
ceived by the court only in order that the court might deter¬ 
mine whether the decoy letter was admissible or not (Rec., 

pp. 10-11). 

This means, and can mean, only one thing, viz., that the 
trial court wished to know, before it allowed the letter to go 
to the jury for any purpose, whether the letter was admissible 
on the ground that the writer of the letter had good cause to 
believe that the defendant was engaged in acts prohibited by 
the statute, and merely gave the defendant an opportunity to 
commit such an offense. This was a preliminary question 
for the court and a question with which the jury had no con¬ 
cern. The jury's function is to weigh the evidence and not 
to pass upon its admissibility. 

Later when the inspector Woltz, who alone conceived the 
idea of writing and wrote and sent the “Quincy Compton” 
letter, was recalled, he testified, out of the presence of the 
jury (Rec., pp. 16-17) that- Tie, with other inspectors, were 
called to Washington to investigate complaints of misuse of 
the mails, prohibited by section 211; that he thought he first 
heard of defendant in connection with an abortion case 
where there was death; ‘‘that the letter in question was sent 
to defendant not to induce him to break the law, but to dis¬ 
cover vhether he was using the mails in violation of law , 
and but for the information possessed by witness that defend¬ 
ant was probably using the mails in violation of the law , 
the letter signed ‘Quincy Compton’ would not have been 
sent,” That he did not have any specific knowledge that 
the defendant was misusing the mails other than his general 
knowledge that persons contemplating an operation for an 
abortion were writing to physicians about it and physicians 
were answering those letters, and that knowledge, along 
with other facts which witness had learned, were a part of 
the inducement to the writing of the “Quincy Compton” 
letter to the defendant, and such other facts were not merely 
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vague rumors, but there was a specific complaint made to 
him concerning the defendant. 

With this testimony before it can there be any question 
that the “Quincy Compton” letter was sent to defendant 
<( not to induce him to break the law, but to discover whether 
he was using the mails in violation of law.” There was not 
a scintilla of evidence that the writing and mailing of the 
reply letter was brought about by the solicitation of the post- 
office inspector to induce the defendant to commit a crime. 
The question of the “Quincy Compton” letter being a 
“decoy” letter and the facts of its being written by a post- 
office inspector is, as far as the jury is concerned, imma¬ 
terial. 

Had contradictory evidence been offered to the court on 
this point, so that reasonable minds might have differed as 
to the purpose of sending the “Quincy Compton” letter, the 
question might arise as to the necessity of having such con¬ 
flicting evidence presented to the jury for it to determine, 
under proper instructions, whether the letter was sent to 
defendant to induce him to break the law or to discover 
whether he was using the mails in violation of the law. But 
no such case is presented by the record of this case. The 
facts lead inevitably to but one conclusion. It is, then, clear 
that the trial court had no alternative but to charge the jury 
as it did (Rec., pp. 25, 26), saying: 

“It turns out that this was what has been called by 
the courts a decoy letter. And, following, as I under¬ 
stand, the decision of the Supreme Court of the 
United States in regard to the use of such letters in 
cases of this character, I have held that the fact that 
it was a decoy letter is no reason why it might not be 
a request for information as to where an abortion 
could be procured. * * * Now, taking this letter 
and reading it described a real case, an actual case, 
did it call for information as to where an abortion 
could be procured?” etc. 
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In short, the situation was that which is always presented 
when the admissibility of a piece of evidence depends upon 
the determination of facts by the court. It is the court's 
duty to hear such evidence as may be offered on each side 
and to decide, as a matter of law, whether or not the piece of 
evidence is admissible. This is no concern of the jury’s and 
they may properly be excused. The decision of the court is 


final as to admissibility, not necessarily as to weight or credi¬ 
bility of the evidence. 

, 1 the actice in regard to it, are familiar to 

all, and there is no necessity for a lengthy discussion. It is 
clearly stated by Wigmore as follows: 


“2550. Admissibility of Evidence. The admissi¬ 
bility of a given piece of evidence is for the judge to 
determine. This general principle is not disputed: 
its application to the various kinds of evidence— 
qualifications of witnesses, absence of a hearsay de¬ 
ponent, voluntariness of a confession, condition of a 
dying declarant, and so on—has already been con¬ 
sidered under the various beads of evidence. It fol¬ 
lows that, so far as the admissibility in law depends 
on some incidental question of fact—the absence of 
a deponent from the jurisdiction, the use of threats 
to obtain a confession, the sanity of a witness, and 
the like—this also is for the judge to determine, be¬ 
fore he admits the evidence to the jury. This prin¬ 
ciple, one of the foundation-stones of our law, has 
countless applications under the various rules of ad- 
i. * ^ e recent times, however, a hetero¬ 

dox practice has appeared, in places, of leaving some 
questions of admissibility to the jury. No doubt the 
judge, after admitting evidence, leaves it to the jury 
to give it what weight they think fit, for they are the 
triers of the credibility and persuasive sufficiency of 
all evidence which is admitted for their consideration 
(post, sec. 2551). But to leave the fact to them, to 
be rejected or accepted according to some legal defi¬ 
nition, and not according to its intrinsic value to their 
minds, is to commit a grave blunder. It is an error 
of policy (as well as a deviation from orthodox prin¬ 
ciple) for several reasons; in the first place, it is a 
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needless abdication of the judicial function,—of 
which humility we have already too much; further¬ 
more, it adds another to the exceptions to the general 
rules; and finally, it cumbers the jury with legal defi¬ 
nitions and offers an additional opportunity for quib¬ 
bling over the tenor of the instructions. 

“In the appurtenant corollaries of this function of 
the judge, it may be noted that he may of course hear 
evidence on both sides for determining the facts on 
which the rule of admissibility turns; that during 
this process the jury may be retired out of hearing; 
and that the judge’s determination on this question 
ought to be final, beyond review by appeal, and is so 
by the wholesome rule of a few courts.^ 

(4 Wigmore’s Evidence, sec. 2550.) 

It is true, of course, in certain cases, as in dying declara¬ 
tions and confessions, that, after the court has determined 
that the evidence is admissible, the jury must still pass upon 
its weight, and for that purpose should hear the evidence as 
to the circumstances under which the dying declaration or 
the confession was made. But in the present case, after the 
court had determined the admissibility of the decoy letter, 
there was no question as to the weight of this e\idence to be 
left to the determination of the jury. They were to use it 
only to find out, by reading it in connection with defend¬ 
ant’s letter, whether by his letter defendant gave or intended 
to give information as to where and by whom acts and oper¬ 
ations for the producing and procuring of an abortion will 
be done and performed. 


(4.) The sixth instruction was properly refused because 
it is not supported by the evidence, nor is it a defense i( that 
there was no such person as Quincy Compton ” (Assign¬ 
ment of error 10.) 

One ground, which of itself was sufficient for the denial 
of the sixth instruction, is that there is not a scintilla of evi¬ 
dence in this case that the statements in the letter signed 

9m 


66 


Quincy Compton “were made for the purpose of entrapping 
the defendant and in pursuance of a plot or scheme adopted 
and carried out by the officials of the Department to induce 
and solicit the defendant to mail a non-mailable letter.” 
Post-Office Inspector Woltz testified before the jury that the 
idea of writing the Quincy Compton letter originated with 
him, and that the letter was entirely fictitious and none of 
the statements of fact therein contained were true, and the 
name Quincy Compton was fictitious, and there was no such 
person in existence (Rec., p. 10). 

This is all the testimony that the jury had before it upon 
the writing of the Quincy Compton letter. Even if we looked 
to the testimony given by Woltz before the court alone, out 
of the presence of the jury, there is yet not a scintilla of evi¬ 
dence to support that part of the defendant’s sixth prayer, 
that the Quincy Compton letter was “made for the purpose of 
entrapping the defendant and in pursuance of a plot or 
scheme adopted and carried out by the officials of the Depart¬ 
ment to induce and solicit the defendant to mail a non¬ 
mailable letter. This is, we submit, a sufficient ground in 
itself for the denial of this prayer. 

Another vice of this sixth prayer is that, if granted, it 
would have permitted the jury to find the defendant innocent 
if they found from the evidence “that there was no such per¬ 
son as Quincy Compton.” That is, if they found that the 
Post-Office inspector had used an assumed and ficti¬ 
tious name, the defendant, in answering the writer under 
such assumed and fictitious name, did not perpetrate the 
crime prohibited by the statute. In other words, there being 
no such person in existence as Quincy Compton, information 
prohibited by the statute could not be given to a fictitious 
person. The record in this case shows that arrangement was 
made by Inspector Woltz with the postmaster at Concord, 
Isorth Carolina, to have sent to him, Woltz, any answer that 
might be received addressed to Quincy Compton (Rec., p. 
11). The letter of the defendant was sent to Woltz, a real 
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person in existence, and it makes no difference that he wrote 
under an assumed name and received the answer from the 
defendant giving the prohibited information under that 
name. It is quite probable that persons desiring informa¬ 
tion in cases that were not fictitious should, for the purpose 
of concealing their identity, likewise use assumed names in 
writing on such subjects, and the very purpose of the statute 
would be defeated if the contentions of appellant were cor¬ 
rect. This brings us to a review of the cases upon this point. 

It has been repeatedly held that it is the depositing of the 
letter for mailing that constitutes the offense, and when that 
is done the offense is complete. Ackley vs. United States, 
200 Fed., 177; United States vs. Grimm, 45 Fed., 558; 
United States vs. Tubbs, 94 Fed., 356. 

That the letter has never been received by the one to 
whom it is addressed and that the name of the addressee is 
fictitious is entirely immaterial and it is not made an ele¬ 
ment of the crime by the statute. 

In the case of the United States vs. Grimm, 45 Fed., 558, 
it is said: 


"It is claimed that the second and fourth counts 
are bad, because they do not allege the giving of the 
prohibited information ‘to any particular person or 
persons/ This objection I think is not tenable. The 
offense consists in depositing in the mail a letter or 
notice containing information of a certain sort, to 
wit, information where or how obscene pictures, etc., 
may be procured. The offense is evidently complete 
when a letter or notice giving the prohibited in¬ 
formation is deposited in the mail, duly addressed 
to a certain person. It is immaterial whether the 
information contained in the letter ever reaches the 
person addressed. Tf it was intended to reach 
him, and the letter was deposited with such intent, 
and it contains the prohibited information, all of the 
elements of the offense are present. I can conceive 
of no good reason why the pleader should be com- 
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pelled to allege that the letter conveyed the informa¬ 
tion to a particular person or persons, when it is not 
essential to prove that fact on the trial. It seems to 
me quite sufficient to allege, as is done in the second 
and fourth counts, that the defendant knowingly de¬ 
posited in a given post-office for mailing a letter giv¬ 
ing such information as the statute prohibits, and 
that the letter was addressed to a certain person, giv¬ 
ing his name and address. It must he conclusively 
presumed from the fact that a letter containing the 
information was knowingly deposited in a given 
post-office, duly addressed to a certain {)erson, that 
the sender intended to impart the information which 
the letter contains to the party addressed.” 

After conviction this case again appears as United States 
vs. Grimm . 50 Fed., 528, where it is said: 

“It certainly cannot be maintained that the mail¬ 
ing of a letter containing information as to obscene 
pictures is not an offense because it is sent to a per¬ 
son under an assumed name. U. S. vs. Cottingham, 
2 Blatch., 470.’’ 

The Supreme Court in affirming this decision (Grimm vs. 
United States, 156 U. S., 604) said: 

“It is insisted that the conviction cannot be sus¬ 
tained * * * localise) * * * no intent 

can be imputed to the defendant to convey informa¬ 
tion to other than the person named in the letters 
sent by him, and that as they were fictitious persons 
there could in law be no intent to give information 
to any one. This objection was properly overruled 
by the trial court. * * * The mere fact that the 

letters were written under an assumed name, and 
that he was a Government official—a detective he 
may be called—do not themselves constitute a de¬ 
fense to the crime actually committed.” 

Tn Bates vs. United States, 10 Fed., 02, it is said: 

“An objection was also taken because these various 
communications were sent through the mail in con- 
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sequence of what are called 'decoy letters’ addressed 
to the plaintiff in error. The fact was that a de¬ 
tective of the Post-Office Department did send letters 
to the plaintiff in error under fictitious names, but 
he was requested to send the communications under 
fictitious names, and they were received by the detec¬ 
tive under these various names. It was the case, 
therefore, where a person used another name to cause 
a communication to }>e sent by the mail to him under 
that name, and such communications were accord- 
ingl\ so received. 1 hey were, therefore, communica¬ 
tions sent to a real person under a fictitious name 
and of course it was as much an offense against this 
statute for the plaintiff in error to cause non-mail¬ 
able matter to be deposited for mailing as though 
there had been no fiction in the case.” 

See also 

United States vs. Musgrave, 160 Fed. Rep., 700. 
Ackley vs. United States, 200 Fed., 177. 

Congress did not make the delivery to, or receipt by, che 
addressee an element of the crime, but the crime is complete 
when the letter giving the prohibited information is mailed. 

e firmly believe that the decisions above quoted, as well 
as the cases therein referred to. which have been quoted from 
in this brief, fully establish the doctrine that the mere fact 
that the letter of inquiry was written under an assumed 
name, and that the letter in reply was addressed to a fictitious 
person or to a person under an assumed name, is no defense. 
The sixth instruction of the defendant required the jury 
to find the defendant not guilty if it found from the’evi¬ 
dence that there was no such person as "Quincy Compton.” 
This proposition is directly contrary to the ruling of the 
Supreme Court and the Federal courts upon this subject, 
and it would have been error, for this reason alone, to have 
granted this prayer at the request of the defendant. We 
submit, the action of the trial court in refusing the sixth 
prayer of the defendant was correct. 


70 


(5.) There was no error in the refusal of the trial court to 
direct a verdict for the defendant. (Assignment of error 9.) 

We have heretofore shown that the appellant himself did 
all the acts constituting the essential element of the crime 
for which he was indicted. We have shown that the fact 
that the Quincy Compton letter was written by a Govern¬ 
ment inspector under an assumed and fictitious name is no 
defense. The jury had before it evidence that the reply 
letter addressed to Quincy Compton was to be sent, and was 
so sent, to a real person, the witness Woltz, w r ho had written 
the letter of inquiry. The letter of the defendant, therefore, 
gave information to a real person. 

The overwhelming weight of authority applied by the 
Supreme Court and the Fedoral courts to post-office cases is 
that a decoy letter cannot be made the ground of defense, and 
this fact is true, as was said by the Supreme Court in the case 
of Andrews vs. United States , 162 U. S'., 420, even where 
the decoy letter was written “for the sole purpose of obtain¬ 
ing evidence from the defendant upon which to base the 
prosecution.” Therefore, even if we admit for the sake of 
argument that the record in this case presents such facts, and 
that the jury had nothing more before it than those bare 
facts, vet the jury did have before it evidence which tended 
to prove, and which by their verdict did prove, that all the 
essential elements of the crime charged were done by the de¬ 
fendant himself. Counsel for the appellant said that this 
case, as it w^ent to the jury on the evidence which w^as sub¬ 
mitted to the jury, was a naked case of inexcusable solicita¬ 
tion of the defendant by a Government agent to agree to do 
an act w hich the Government had made a crime. We do not 
admit that the jury had before it any such evidence. The 
only facts which were presented to the jury concerning the 
writing and sending of the Quincy Compton letter appear 
on page 10 of the record, where the witness Woltz testified: 

“The idea of w r riting the said letter to the defendant 
originated with said Woltz and said letter was entirely 
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fictitious, none of the statements of fact therein con¬ 
tained being true, and the name Quincy Compton 
being also fictitious, there being no such person in 
existence. The answer would on account of the in¬ 
structions he delivered to Woltz.” 


There is not a suggestion in this testimony what the pur¬ 
pose of writing the letter was. There is not a suggestion that 
the Quincy Compton letter was a trap, or was written solely 
for the purpose of gaining evidence on which to base a prose¬ 
cution, but the bald statement is alone made that the idea of 
writing the letter originated with the witness Woltz. Even if 
the Supreme Court and the Federal courts had not repeatedly 
ruled as they have, and held that a letter of solicitation is no 
defense where there is actual misuse of the mails, the evi¬ 
dence in this case, which was before the jury, does not pre¬ 
sent such facts as to suggest that the Quincy Compton 
letter was written for the sole purpose of inducing the 
appellant to break the law. If an innocent person not 
engaged in the practice at which the statute was aimed 
had received the Quincy Compton letter, he would un¬ 
doubtedly have torn it up and put it in the waste paper 
basket, but appellant’s reply in a disguised handwriting, say¬ 
ing: “Destroy this letter.” “This is answer to your letter. 
Won't sign any name,”—on its face refutes such contention. 
The jury had evidence before it that the defendant had done 
all the acts constituting the crime charged, and that it is 

no error to refuse the instruction to direct a verdict in his 
favor. 

Conclusion. 


For the foregoing reasons, based upon authority, it appears 
that there was no error committed by the trial court, and 
the judgment appealed from should therefore be affirmed. 
Respectfully submitted, 

CLARENCE R, WILSON, 

United States Attorney, D. C 
REGINALD S. HUIDEKOPER, 

Aw t United States Attorney, D, C» 
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